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By Hannis Taytor, LL.D. (Edin. and Dub.) 


HE comparative method of investi- 

gating the origin and growth of gov- 
ernment and law, which begins with their 
germs in primitive society, attempts to ex- 
plain their nature and meaning through the 
record of their development. Perhaps the 
most important single revelation which this 
new method of investigation has made to 
students of jurisprudence, is embodied in 
the explanation of the subtile and silent 
process through which the primitive and 
unelastic codes of infant states are ex- 
panded and adapted, mainly through the 
agency of judge-made law, to the ever- 
changing conditions of progressive socie- 
ties. If a state may be compared to a 
watch, its case or outer shell represents the 
state’s political constitution, while its inner 
mechanism represents the code of municipal 
law by which the state’s internal affairs are 
regulated. The primary purpose of the new 
science known as comparative politics, is to 
classify and label the outer shells of states 
as represented by their political constitu- 
tions; the primary purpose of the new sci- 
ence, known as comparative jurisprudence, 
is to classify and label the municipal codes 
by which the internal affairs of states are 
governed. So far, the world has given birth 
to only two great systems of jurisprudence; 
there are really but two great codes of 
municipal law whose principles have seri- 
ously influenced modern civilization. As 
the Greek genius lacked the capacity to 
produce a philosophy of law, legal science 
must be regarded as a Roman creation, 
jurisprudence as a Roman invention. As 
the jurisprudence of the western world, 
Roman law has but one rival, and that is 
the system with a Teutonic base, which 





prevails in parts of the British Empire and 
in the United States under the name of the 
common law of England. My primary pur- 
pose to-day, will be to demonstrate that no 
matter where the developments of these 
rival systems may be studied, the facts 
appear, in the history of each, first, that the 
primitive customary law inevitably crystal- 
lizes into an unelastic, written code; second, 
that after a society has outgrown the strait- 
jacket in which it thus incases itself at the 
outset, it is only possible through the 
agency of judge-made law to expand and 
adapt such a jacket to the larger conditions 
arising out of the after-growth. In other 
words, that the subtle process of thus ex- 
panding and adapting primitive written 
codes, even when organic, to the ever-in- 
creasing wants of progressive societies, is 
too refined for formal legislation, which 
must ever remain as it has ever been, the 
mere handmaid of judicial interpretation. 


JUDGE-MADE Law aT RoME 


As Roman jurisprudence has the longest 
known history of any set of institutions, 
and as the character of the changes through 
which it has passed are very well understood, 
it is possible to outline its development as a 
whole. Such an outline should begin with 
the fact that, at the outset, Roman law was 
simply the code of a single city-state, a 
code that grew out of a body of’unwritten 
municipal customs, a special knowledge of 
which was for a long time confined to an 
aristocracy or oligarchy who claimed to be 
the sole repository of the principles by 
which controversies should be determined. 
The-departure which took place at Rome 
from that condition of things, was simply a 








558 


THE GREEN BAG 





part of a wider transition from unwritten 
customary law to the ancient codes which 
appeared in Greece, on the Hellenized sea- 
board of western Asia, and in Italy, and of 
which the Twelve Tables of Rome are the 
most famous illustration. Such codes of 
laws engraved on tablets and published to 
the people, were substituted for traditional 
usages reposing in the recollection of priv- 
ileged oligarches, not through the refined 
motives now urged in. favor of codification, 
but rather as a matter of convenience sug- 
gested by the discovery of the art of print- 
ing, and also by the abuses arising out of 
the aristocratic monopoly of legal know- 
ledge. The Roman code of the Twelve 
Tables was merely an enunciation in written 
words of the existing customs of the Roman 
people, put forth at a -time when Roman 
society had barely emerged from that in- 
tellectual condition in which civil obliga- 
tion and religious duty are inevitably con- 
founded. The vitally important result 
brought about by the transition which thus 
took place from unwritten customary law 
to a written code, is embodied in the fact 
that when archaic law is once condensed 
into a code there is an end to its spon- 
taneous development; all after changes in it 
must be effected, if at all, deliberately and 
from without. 

As law is stable, and societies of the higher 
type progressive, as social necessities and 
opinions are ever more or less in advance 
of law, how is the latter to be kept in har- 
mony with the former? The problem of 
problems for students of the historical 
school is involved in the process through 
which the strait-jacket put on by an infant 
state, in the form of a written code, is to be 
made sufficiently elastic to adapt itself to 
all the changing conditions of the after- 
growth. Leaving out of view legal fictions 
which, at certain stages of social progress 
are invaluable expedients for overcoming 
the rigidity of law, by all odds the most 
important instrumentality through which 
the primitive Roman code was expanded 





beyond the wants of the citizens of a single 
city to those of the citizens of a vast league 
of cities, was that known as equity, a name 
given to a body of principles built up by 
Roman magistrates and Roman lawyers 
alongside of the original civil law which it 
claimed the right to supersede by virtue of 
a superior sanctity inherent in such prin- 
ciples. In order to understand how that 
body of judge-made law called equity was 
evolved, it is necessary to know something 
of the manner in which justice at Rome 
was administered. 

In theory the supreme judicial 
was vested in the pretor who was either 
a jurisconsult himself, or a person entirely 
in the hands of those who were. When 
a suit was commenced, the litigants ap- 
peared before the pretor who made a 
preliminary examination in order to ascer- 
points in controversy. 


power 


tain the precise 
After hearing the statements and counter- 
statements of plaintiff and defendant, he 
constructed a brief technical outline of 
the disputed issues called a formula. That 
formula was then put into the hands of 
a judex (something very different from 
the modern conception of a _ presiding 
judge), who, after hearing the evidence of 
the witnesses and the arguments of the ad- 
vocates, returned his decisive judgment to 
the pretor who had appointed him. The 
entire proceeding thus carried on by the 
pretor, judex, and advocates, was under 
the intellectual guidance of the juriscon- 
sults, the makers of the scientific law lit- 
erature of Rome, who were regarded as 
law experts, and respected and resorted to 
as such by all concerned in the adminis- 
tration of justice. Primarily the pretor 
was a great statesman or politician whose 
final function was to enforce the law; the 
judex, or as we would now call him, the 
referee, might have no technical knowledge 
of law whatever. Under such conditions 
the unlearned judicial magistrates natu- 
rally looked for light and leading to the 
jurisconsults who instructed them through 
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their responsa prudentium, the technical 
name given to their opinions as experts, 
which were promptly recorded on tablets 
by their students or disciples. As the 
jurisconsults thus became the reservoir 
from which was drawn that body of prin- 
ciples heretofore described as equity, it is 
all-important to ascertain the source from 
which they themselves derived such prin- 
ciples. According to the institutional treat- 
ise published under the authority of Jus- 
tinian, ‘‘The law which a people enacts is 
called the civil law of that people, but that 
which natural reason appoints for all man- 
kind is called the law of nations, because 
all nations use it.”’ What was the origin 
and nature of this Roman jus gentum, this 
law used by all nations, a law utterly dif- 
ferent, of course, from what is now called 
international law, the body of rules regu- 
lating the intercourse of states as corporate 
persons. It was the general rule of the an- 
cient world that the law of one city had no 
application to the citizens of another. The 
jus civile of Rome, the exclusive property 
of her citizens, was the special law admin- 
istered by the pretor urbanus between 
Roman and Roman; it could not be applied 
between a Roman and a foreigner. For 
that reason, as there was a large body of 
resident foreigners at Rome who would 
have been entirely without the benefits of 
law if they had been forced to rely upon the 
pretor urbanus, it was necessary to consti- 
tute a pretor peregrinus (247 B.Cc.), the 
pretor of foreigners, whose duty it was to 
administer justice between Roman citizens 
and foreigners, between foreigner and for- 
eigner, and between citizens of different 
cities within the empire. As such pretor 
could not rely upon the law of any one 
city for the criteria of his judgments, he 
naturally turned his eyes to the codes of 
all the cities from which came the swarm 
of litigants before him. 

In the generalizations necessarily made 
upon such broad data, we have the begin- 





first fruit at Rome was the ascertainment 
of the fact that there are certain uniform 
and universal conceptions of justice common 
to all civilized peoples. Before this new 
growth, watered by the learning of the 
jurisconsults, reached its maturity, the in- 
tellectual life of Rome passed under the 
dominion of her subjects in Attica and Pelo- 
ponessus just after they had yielded to the 
ascendency of the Stoic philosophers, who 
were ever striving to discover in the opera- 
tions of nature, physical, moral, and intel- 
lectual, some uniform and universal force 
pervading all things that could be desig- 
nated as the law of nature — the embodi- 
ment of universal reason, identical with 
Zeus, the supreme ruler of the universe. 
Through the mind of the Roman lawyer 
that splendid conception entered into the 
jus gentium as an expanding and enriching 
force that finally lifted it into a higher 
sphere. 
Greek philosophy became so blended with 
a particular branch of Roman commercial 
law that the Antonine jurisconsults finally 
assumed the position that the jus gentium 
and the jus nature were identical. Long 
before that time, however, Cicero had rec- 
ognized the fact, and had declared in his 
gorgeous phrase that the fruit of the union 
was not one law for Rome, and another law 
for Athens, one law to-day, and another law 
tomorrow, but one eternal and immortal 
law for all time and for all nations, as God 
the common master and ruler, is one. 

Such was the general nature of the pro- 
cess by which the primitive and unelastic 
Roman code was liberalized and adapted 
to the changed conditions of an expanding 
society through the growth of that system 
of judge-made law called equity, built up 
alongside of the primitive code by the juris- 
consults during the period that preceded the 
overthrow of the republic and the advent 
of Augustus. While the ‘“‘answers of the 
learned’”’ varied a good deal at different 
periods, they always consisted of explana- 


In that way a broad principle of 


ning of comparative jurisprudence, whose | tory glosses on authoritative written docu- 
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ments, and, at first, were exclusively opin- 
ions interpretative of the Twelve Tables. 
The authors of this defining and expanding 
jurisprudence always professed the most 
profound respect for the letter of the code, 
whose full meaning they were ever attempt- 
ing to bring out by piecing texts together, 
by introducing principles of interpretation 
derived from other sources, by adjusting 
the law to states of fact which actually 
presented themselves, and by speculating 
on its possible application to others that 
might occur thereafter. Thus, of course, 
were educed a vast amount of canons never 
dreamed of by the compilers of the Twelve 
Tables, and which were, in truth, rarely or 
never to be found therein. Not until we 
approach the fall of the republic are causes 
found at work which clearly indicate that 
the responses are encountering obstacles 
fatal to their farther expression. 

Foremost among these must be noted the 
effort made to systematize and reduce them 
to compendia inaugurated by Q. Mucius 
Scaevola, an older contemporary of Cicero, 
who is said to have published a manual of 
the entire civil law, and who is the earliest 
writer cited in the Digest. Soon the num- 
ber of jurisconsults who wrote treatises on 
law began to be large, and in the reign of 
Augustus two schools or sects appeared, the 
one headed by Capito, a warm supporter of 
the imperial despotism, the other by Labeo, 
whose independent spirit gave him a strong 
leaning towards the older republicanism. 
The final blow to the responses, whose 
growth was thus checked by the rise of 
scientific law writers, was dealt by Augus- 
tus himself, who limited to a few leading 
jurisconsults the right of giving binding 
opinions on cases submitted to them. At 
an earlier period which cannot be precisely 
fixed, it became the custom for the pretor 
to issue an annual proclamation or edict, 
in which he embodied the system of prin- 
ciples upon which justice would be admin- 
istered during his official term. As a new 
system could not be put forth for every 





year, each succeeding pretor published the 
edict of his predecessor with such additions 
as the necessities of the moment or his own 
views of the law compelled him to intro- 
duce. Thus came into being the continu- 
ous or unbroken edict which, as an engine 
of law reform, was simply a new method of 
superseding the civil law as much as pos- 
sible by an edictal jurisprudence fabricated 
by the pretor out of the principles of the 
jus gentium, finally assumed by the Roman 
lawyers to be the lost code of nature by 
which man was governed in a primitive 
state. So, no matter whether the civil law 
of Rome was expanded or superseded 
directly by the edict of the pretor, or 
whether by the responses of the juriscon- 
sults, the practical result was the same — 
the deficiencies of an archaic and unelastic 
legal system were supplied by judicial ex- 
position, by judge-made law. 

Not until Roman jurisprudence had thus 
become a broad and philosophic system did 
formal legislation, in the modern sense, be- 
come important. As it is very unusual in 
the infancy of a nation for the legislature to 
be appealed to ‘for the general reform of 
private law, statute law, which became vol- 
uminous under the empire, was scanty dur- 
ing the republic. Not until the establish- 
ment of the empire did the true period of 
Roman statute law really begin. The en- 
actments of the emperors extend in increas- 
ing massiveness from the consolidation of 
the power of Augustus to the publication 
of the code of Justinian. During the crea- 
tive period in which the jurisconsults were 
putting forth their wonderful treatises, it 
was that the power of legislation passed 
from the people to the senate and then 
through a gradual process of usurpation 
from the senate to the emperor. When 
Justinian came to the throne of the Eastern 
Empire, it was with the settled purpose of 
collecting, revising, and systematizing the 
entire aftergrowth of Roman law superim- 
posed upon the primitive system during 
the ten centuries that had intervened be- 
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tween his time (A.D. 527-565) and the adop- 
tion of the Twelve Tables (B.c. 450). The 
outcome was the famous code of Justinian, 
the Pandects, and Institutes, which, with 
the later constitutions of Justinian, known 
as Novels, constitute the Corpus Furis Civ- 
ilis Romamt. And so while it may be said 
that the most famous and widely extended 
jurisprudence known to the world begins, 
as it ends, with a code, the fact must not 
for one moment be lost sight of that what 
gave importance to the first code and made 
the last possible, was the creative work per- 
formed by the jurisconsults and magistrates 
who, during the ten centuries intervening 
between the two, built up a scientific sys- 
tem of judge-made law whose influence upon 
the history of mankind has been second 
only to that of Christianity itself. The 
Roman Empire is dead and gone, but 
Roman law has survived it; its rule is 
eternal. 


JuDGE-MADE Law 1N ENGLAND 


When we pass from Rome to England we 
there find a repetition of the old story of a 
code of customary law, which had crystal- 
lized into a written form, being expanded 
and adapted to the ever-increasing wants of 
a progressive society, through the results of 
at least six centuries of judge-made law. 
In the happy phrase of Taine, the Teutonic 
founders of the Old-English Commonwealth, 
‘created in Britain a Germany outside of 
Germany.” 

The English kin transferred to Britain 
that rough, yet vigorous system of political, 


‘judicial, and military organization which 


everywhere prevailed among the Teutonic 
tribes of the fatherland. Wherever a dis- 
trict of country was won from the native 
race, the conquerors encamped upon the 
soil; and then, after dividing the land upon 
the basis of that peculiar system that rested 
at once on military and tribal divisions, 
they organized self-governing communities, 
which became nurseries of English custom- 


ary law. Just as the English language is 





the outcome of the fusion of the dialects 
spoken in those local communities, so Eng- 
lish customary law, as a distinct and entire 
code, is the outcome of the fusion of the 
customary or popular law developed therein. 
The primitive system of law which thus 
matured in the provincial courts of the 
English people, like all archaic law, took 
on an iron rigorism of form which rendered 
it unelastic. Its entire inadequacy to the 
wants of a progressive society never be- 
came apparent, however, until the Norman 
conquest drew England into the march of 
the continental nations. The most impor- 
tant single outcome of that event was the 
centralization of justice through the estab- 
lishment of a great court at Westminster, 
by whose agency a new system of royal 
law, which found its source in the person of 
the king, was brought in to remedy the de- 
fects of the old, unelastic system of custom- 
ary law prevailing in the provincial courts 
of the people. As soon as the new judicial 
system put into operation by the Normans, 
was in working order, ‘decisions of tribu- 
nals,’’ as Digby has expressed it, ‘‘came to 
constitute in the strictest sense of the term 
a source or cause of law. Judge-made or 
judiciary law, henceforth gradually displaces 
customary law.’’ The English common law 
judges, in the exercise of perfectly legiti- 
mate or normal functions, thus undertook 
to enlarge the unelastic and inadequate 
primitive code by engrafting upon it new 
principles, either formulated by themselves 
or borrowed freely from the current com- 
pendia of the Roman and Canon law. Mr. 
Dicey has said very lately that, ‘As all law- 
yers are aware, a large part, and as many 
would add, the best part of the law of Eng- 
land is judge-made law — that is to say, 
consists of rules to be collected from the 
judgments of the courts. This portion of 
the law has not been created by act of Par- 
liament, and is not recorded in the statute 
book. It is the work of the courts; it is 
recorded in the reports; it is, in short, the 
fruit of judicial legislation. The amount of 
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such judge-made law is in England far more 
extensive than a student easily realizes. 
Nine-tenths at least, of the law of contract, 
and the whole, or nearly the whole, of the 
law of torts are not to be discovered in 
any volume of the statutes.” (Law and 
Opinion in England, pp. 359-60.) While 
the customary law of England has thus, 
in fact, been extended, modified, and im- 
proved through case-law, in very much the 
same way in which the primitive Roman 
code was transformed through the responses 
of the jurisconsults, in theory, the means 
employed have ever been held to be inca- 
pable of altering one jot or one line of the 
existing jurisprudence. 

By the baldest of legal fiction, the new 
principles announced were assumed to be 
drawn from a preéxisting nebulous body 
of English law, called the common law, 
ample enough to supply doctrines appli- 


cable to any conceivable set of circum- 
stances. And yet effective as such means 
were in liberalizing and improving the 


English common law as such, they fell far 
Just 
as it became necessary at Rome to build 
up, outside of and apart from the primitive 
code, a distinct set of principles capable 


short of the task to be accomplished. 


of superseding it called equity, so it became 
necessary to build up 
apart from the English common law a like 
That process 
began with the growth of the equitable 
jurisdiction of the English chancellor which 


alongside of and 


system under the same title. 


Lord Campbell has defined to be ‘‘the ex- 
traordinary interference of the chancellor, 
without common law process, or regard to 
common law rules of proceeding upon the 
petition of the party aggrieved, who was 
without adequate remedy in a court of 
law.”’ Thus the new body of equitable 
rules which began to flow from a royal source, 
and openly avowed that its right to super- 
sede or supplement the primitive code 
rested upon the indisputable inadequacy 
of that code to then existing conditions. 
As the pretorian equity of Rome and the 
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equity of.the English chancellor thus grew 
out of the same necessity, it is natural that 
their comparative histories should reveal 
many common features. As a master of 
the subject has said: ‘‘The pretor was the 
chief equity judge as well as the great com- 
mon law magistrate, and as soon as the 
edict had evolved an equitable rule, the 
prtzor’s court began to apply it in place 
of or by the side of the old rule of the civil 
law, which was thus directly or indirectly 
repealed without any express enactment 
of the legislature.’’ (Maine, Ancient Law, 
p. 64.) No better statement can be made 
of the process through which the same 
result was worked in England. At 
Rome, the growth of equity had its limits; 
itself when 
the succession of jurisconsults comes to a 
with the reign of Alexander Sev- 
erus. Then follows a period during which, 
Gibbon tells us, ‘‘the oracles of jurispru- 
dence were almost mute.’’ From that time 
the history of Roman law is the history of 
the imperial constitutions and of the at- 
tempts finally made to subject the unwieldy 
In the same way the 


out 


it seems to have exhausted 


close 


body to codification. 
expansion of English equity seems to have 
ended with the chancellorship of Lord 
Eldon, who devoted himself rather to har- 
monizing and explaining the _ principles 
announced by his predecessors than to the 
germination of new ones in gremio magts- 
tratum. 
ence, of course, between Roman and Eng- 
lish equity is embodied in the fact that the 


latter, despite its bulk, has always abhorred 


The most striking point of differ- 


codification. 
JUDGE-MADE LAW IN THE UNITED STATES 


The political dogma that the executive, 
legislative, and judicial departments of gov- 
ernment should be separate and distinct 
was first announced by Montesquieu, who 
accepted it and promulgated it in the modi- 
fied form in which it existed in the English 
constitutional In that form it 
appeared in the constitutions of the several 


system. 
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states, and finally in the Constitution of 
the United States. When that dogma, 
which assumes the impossibility of one de- 
partment encroaching upon the domain of 
another, was thus embedded in the most 
solemn form in our organic laws, jurispru- 
dence was brought face to face with the 
ultimate question: Can any kind of a writ- 
ten code or constitution be devised by the 
wit of man for the government of an infant 
state, sufficiently elastic to adapt itself to 
its ever-changing conditions, through formal 
amendments, without the expanding and 
adapting power of judge-made law? Leav- 
ing out of view the first twelve amendments 
to our federal Constitution, which were 
nearly contemporaneous with it, and really 
a completion of it, but three remain whose 
adoption, as all the world knows, was the 
outcome of civil war. Nothing is more 
generally admitted in-the politics of this 
country than the fact that any reform is 
practically hopeless that depends upon the 
amendment, under normal conditions, of 
the Constitution of the United States. Ex- 
perience has shown that the -ponderous 
machinery provided can only be moved by 
the giant hand of revolution. Under such 
conditions, who can doubt for a moment 
that our federal Constitution, so justly re- 
garded as ‘“‘the most wonderful work ever 
struck off at a given time by the brain and 
purpose of man,’’ would have been a hope- 
less failure but for the expanding and 
adapting power of judge-made law promul- 
gated by that tribunal which has no pro- 
totype in history, the Supreme Court of 
the United States? At the outset, neither 
the nature nor the extent of its powers 
were at all clearly understood. As late as 
January 2, 1801, John Jay, the first chief 
justice, in declining a reappointment, wrote 
to President Adams: ‘‘I left the Bench per- 
fectly convinced that under a system so 
defective it would not obtain the energy, 
weight, and dignity which was essential to 
its affording due support to the national 
government; nor acquire the public con- 





fidence and respect, which, as the last re- 
sort of the justice of the nation, it should 
possess. Hence, I am induced to doubt 
both the propriety and expediency of my 
returning to the Bench under the present 
system.’ Fortunately for the cause of 
good government throughout the world, 
Jay’s wail of despair was a bugle call to a 
jurist who has exercised a wider influence, 
perhaps, than any other in the history of 
mankind. 

On the day of the first meeting of the 
Supreme Court in the permanent capital 
of the nation, John Marshall took his place 
for the first time as chief justice, and, as 
such, he sat in the midst of six associates 
for thirty-four years. The time was ripe 
for the advent of a jurist and statesman 
clear-visioned enough to sweep the entire 
horizon of federal power, and bold enough 
to press each element of it to its logical 
conclusion. The success of his life work 
was assured by the manner in which he 
solved the problem of problems that awaited 
him. Thirteen years after the organiza- 
tion of the Supreme Court he announced, 
for the first time, in the case of Marbury v. 
Madison, that it possessed both the right 
and the power to declare null and void an 
act of Congress in violation of the Consti- 
tution. The invincible logic employed in 
the demonstration rested necessarily upon 
the admission that the august right in ques- 
tion was a mere deduction from the gen- 
eral nature of a system of government 
whose Constitution had failed to grant it 
in express terms. Such deduction was, 
of course, a pure creation of judge-made 
law. The only precedents that existed 
were to be found in the states, where it 
had frequently been held that a state court 
could declare an act of the legislature void 
because of repugnancy to the state consti- 
tion. The states had borrowed the idea 
from the action of the English Privy Coun- 
cil, which sometimes annulled the acts of 
colonial legislatures when in conflict with 
colonial charters. After such charters were 
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transformed into state constitutions, the 
Judicial Committee was superseded by the 
Supreme Courts of the several states. 
Finally, when the new system of limita- 
tions on legislative power, thus born in the 
states, widened into national importance 
through its application to the legislative 
power vested in the unique Federal Repub- 
lic created by the Constitution of 1787, the 
inevitable outcome was the Supreme Court 
of the United States, the only court in his- 
tory ever endowed with the right to pass 
on the validity of a national law. When 
by the unaided force of irresistible judicial 
logic, Marshall lifted that right into the 
highest possible sphere, he wrought a revo- 
lution in the jurisprudence of the world by 
giving to judge-made law its widest possible 
expansion, an expansion for which no pre- 
cedent could be found in the history of the 
past. And yet no jufist ever recognized 
more religiously than Marshall the differ- 
ence that divides a system of organic law 
from a mere code of municipal law. Ina 
leading case he said: ‘‘A constitution to 
contain an accurate detail of all the sub- 
divisions of which its great powers will 
admit, and of all the means by which they 
may be carried into execution, would par- 
take of the prolixity of a legal code, and 
could scarcely be embraced by the human 
mind. It could probably never be under- 
stood by the public. Its nature, therefore, 
requires that only its great outlines should 
be marked, its important objects designated, 
and the minor ingredients which compose 
those objects, be deduced from the nature 
of the objects themselves. That this idea 
was entertained by the framers of the Amer- 
ican constitution, is not only to be inferred 
from the nature of the instrument, but from 
the language.”’ He perfectly understood 
that the fathers, in their wisdom, had un- 
dertaken to do no more than construct a 
framework of governmental timbers, leav- 
ing the filling out of the interior details to 
legislation and to the defining and expand- 
ing hand of judicial interpretation. While 





_no one was more content to dwell within 


the sacred circle marked by the outer walls 
of the temple, no one was more resolute 
than Marshall in harmonizing and adorn- 
ing its interior through the application of 
the resources of judge-made law. Such an 
application was never more necessary than 
when the Supreme Court was called upon 
to create a body of rules sufficiently com- 
prehensive to give effect to that brief and 
vague constitutional provision, providing 
that ‘‘The Congress shall have power to 
dispose of and make all needful rules and 
regulations respecting the territory or other 
property belonging to the United States.”’ 
Vast areas of territory were to be acquired 
and governed, without any definite grant 
of power to do either. Fortunately, Mar- 
shall and his associates clearly understood 
that the history of colonization from the 
Greek days down put beyond question the 
fact that inhabitants of undeveloped states, 
while in a colonial condition, have no right, 
natural or historical, to be admitted at 
once to the full citizenship guaranteed by 
the Constitution of the parent state. Jef- 
ferson, the real founder of our territorial 
system, perfectly understood that truth, 
and Gouverneur Morris, the draftsman of 
the provision in question, wrote at a later 
day that: “I always thought that when we 
would acquire Canada and Louisiana it 
would be proper to govern them as provinces 
and allow them no voice in our councils.” 
Fortunately for this country that conserva- 
tive view entertained by the makers of the 
Constitution, and coined into judge-made 
law by Marshall and his associates, has not 
been supplanted by the romantic yet dan- 
gerous afterthought of a later time. 

Nothing has been more remarkable in the 
history of our federal constitution than the 
ease with which it has adapted itself to 
the ever-increasing wants of a rapidly swell- 
ing population, continually organizing new 
systems of local government beyond our 
original limits. When, during Jefferson’s 
second term, the application of steam to 
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navigation was made by Robert Fulton, a 
revolution was wrought in the commerce of 
the country through a transition from the 
primitive and ineffectual means of transpor- 
tation by pack-horse and wagon to the 
methods in use to-day. A notable legal 
result of the change was a substitution for 
the ancient English rule of admiralty juris- 
diction, resting on the ebb and flow of the 
tide, of a new one better adaped to totally 
different physical conditions. As you all 
know, in Taney’s time, the navigable char- 
acter of the water was made the test; and 
thus, by the silent stroke of the judicial pen 
the admiralty jurisdiction of the federal 
courts was extended not only beyond the 
flow of the tide in all public navigable 
waters, but even over the great fresh-water 
lakes as well, inland seas upon which fleets 
have encountered. No one will deny that 
the unparalleled material development of 
this country has been largely worked out 
through the agency of corporations, the 
public confidence in whose stability has 
rested largely upon the famous decision 
rendered in 1819, in the Dartmouth College 
case, wherein it was held that the charter 
of a corporation is a contract, and as such 
protected from violation by article 1, sec- 
tion 10, of the federal constitution. Thus 
by a momentous stroke of the judicial pen 
American corporations were placed in a 
condition of security as to the legislative 
power never before occupied by such bodies 
in any other country in the world. If, in 
the great case in question, Marshall, with 
the concurrence of his associates, had writ- 
ten but a line declaring that such charters 
are not contracts within the meaning of the 
clause in question, the economic conditions 
of this country, so far as trusts and monopo- 
lies are concerned, would stand in an en- 
tirely different situation. Now, that an 
appeal is being made for relief from such 
conditions to the judiciai tribunals, the 
fact cannot be ignored that the power that 
made can unmake, that the power that 





built up can destroy. In this grave matter, 
a silent stroke of the judicial pen could 
work a revolution. No other department 
of government is so capable as the judicial 
to deal with a problem whose complexity 
is as great as its influence is far-reaching. 
Our experience has demonstrated the fact 
that nothing so rapidly advances commer- 
cial and industrial interests as legitimate 
corporations, exercising normal powers ac- 
cording to law. The problem is how to pro- 
tect such in their legal rights, and at the 
same time crush out the illegitimate and 
abnormal. After formal legislation has ex- 
hausted its resources, the ultimate solution 
of the problem will still remain for the judi- 
cial power —the last and decisive word 
must be spoken by the Supreme Court of 
the United States. 

When, in the light of what has now been 
said, the growth of the jurisdiction of that 
tribunal is viewed as one unbroken devel- 
opment, is there anything in its history, 
taken as a whole, to disquiet us? When the 
intricacy and delicacy of the mighty task 
which it has been executing for more than 
a century is calmly considered, must not 
the scientific jurist frankly admit that it 
could only have been performed through 
the agency of judge-made law — that 
agency which silently expanded and adapted 
the primitive and unelastic codes of Rome 
and England to the ever-increasing wants 
of progressive societies? When viewed in 
the light of its beneficient history, as illus- 
trated by those codes, there is no reason to 
apprehend that that kind of law may even- 
tually undermine our federal constitution. 
On the contrary, there is every reason to 
believe that without the adjusting, defining, 
and expanding power of judge-made law it 
would have been impossible to adapt our! 
complicated and rigid system of written con- 
stitutions to the new and varied conditions| 
which have so rapidly arisen out of an un- 
paralled national development. 

WasuincTon, D. C., August, 1905. 
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THE SUPREME COURT-ROOM OF THE MINNESOTA 
CAPITOL 


By Berta NABERSBERG 


HE recently completed capitol of Min- 
nesota contains what is probably the 
most beautiful court-room in the United 
States. It is a room full of dignity, har- 
monious with unified thought, and above 
all impressive in the consistent application 
of the decoration to the use of the room. 
The court-room is merely one part of a 
splendid whole, for the State house is a build- 
ing of surprising beauty. It stands upon 
high ground and can be seen from almost 





with the capitol at Washington, the Con- 
gressional Library, and the Boston Public 
Library. John La Farge, Edward Sim- 
mons, Edwin H. Blashfield, Kenyon Cox, 
Douglas Volk, F. D. Millet, Daniel Chester 
French, H. O. Walker, and Elmer E. Garn- 
sey have been chosen to enrich the splendid 
background provided by the architect, Cass 
Gilbert. To some extent the decorations 
illustrate historic periods and incidents in 
the life of the state. 





MORAL AND DIVINE LAW 





(Copyright, 1904, by John La Farge) 


every part of the beautiful city which forms 
its setting — seeming itself a seat of rest- 
fulness and purity. The building is of 
white Georgia marble piled in the Italian 
rennaisance style, chaste, perfectly propor- 
tioned and as harmonious in lines as beau- 


tiful music. The dome, the largest marble 


‘dome in the country, is as exact a copy of 


the dome of St. Peter’s at Rome as is pos- 
sible. 
Effort has been made to make the capitol 





in every respect worthy of being classed |! wing of the building, the House of Repre- 


Outside, over the great doorway, are six 
symbolic figures of heroic size, by Daniel 
Chester French, representing Wisdom, Jus- 
tice, Prudence, Truth, Bounty, and Courage. 

In the interior many marbles and stones 
have been used, relieved by rich color in 
side-panels and ceilings, and by embellish- 
ments of gold. In the rotunda, soft grays 
and dull blue are used with the gold, and 
through the corridors rich red is introduced 


in panels. The senate occupies the west 
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sentatives the north, and the Supreme 
Court the east wing. 

The Supreme court-room is a large, square 
chamber, architecturally severe, surmounted 
by a domed skylight. The walls are pan- 
elled in three tones of warm gray, relieved 
with gold and bands of gray-blue. Back 
of the raised platform upon which are the 
chairs of the justices are four white marble 
columns with gilded ionic capitals, gleam- 
ing against a hanging of dull red. The fur- 
niture is rich San Domingo mahogany, 


simple in design. 
Without any mural decoration the room 





friends discussing the Republic as in Plato’s 
account; The Recording of Precedents — ° 
Confucius and his pupils collating and de- 
scribing documents in their favorite grove; 
The Adjustment of Conflicting Interests — 
Count Raymond, of Toulouse, swearing at 
the altar to observe the liberties of the city, 
in the presence of the bishops, the repre- 
sentatives of religious orders, and the mag- 
istrates of the city. 

It has been the artist’s aim in these paint- 
ings to present the feeling of different and 
special historical moments and to portray 
the various attitudes of mind of the actors 











THE RELATION OF THE INDIVIDUAL TO THE STATE 
(Copyright, 1904, by John La Farge) 


would be too severe, would even be cold; 
but Mr. La Farge has so admirably consid- 
ered his paintings in relation to their setting, 
that they furnish just the right amount of 
embellishment without giving a feeling of 
over-decoration. So often wall-paintings 
seem to be unnecessary, but in the case of 
this room they fill a want and fill it exactly. 

There are to be four lunettes by John 
La Farge, two of which are now in place. 
The subjects of the decorations are: Moral 
and Divine Law — Moses receiving the Law 
on Mount Sinai; The Relation of the Indi- 
vidual to the State— Socrates and his 





therein. As he himself says: ‘“‘In Moses on 
Mount Sinai, the forces of nature and con- 
science contend. In Socrates and his Friends, 
there has been a wish to convey in a typical 
manner the serenity and good-nature which 
is the note of the famous book and of Greek 
thought and philosophy. In Confucius and 
Pupils, a serenity of purpose, somewhat 
akin to the Greek, but more in the manner 
of instruction and less of argument. In 
the Adjustment of Interests, the figures in 
the story, acting within the four walls of 
the church, represent the organized bodies 
whose chiefs and representatives meet in a 
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form of war, wherein strict law, and no longer 
ethical justice, is the theme.” 

Of these decorations ‘“‘Moral and Divine 
Law” and ‘‘The Relation of the Individual 
to the State,’”’ are finished and in their set- 
ting. Related in color and treatment as 
they are, they are in great contrast — one 
dramatic, full of supreme power, the other 
a quieter theme of mental power. 

‘“‘Moral and Divine Law”’ has all the im- 
pressiveness of an awful moment. Clouds 
surround the mountain, and from the crev- 
ices in the rocks and the deep abyss on the 
left, clouds of vapor rise, tinged red and 








and the Grecian qualities the artist desired 
to put into it — serenity and good nature. 
He describes the circumstances thus: ‘‘Soc- 
rates has gone down from Athens to Piraeus 
because he wanted to see in what way they 
would celebrate the festival of Bendis, the 
Thracian Artemis, which is a new thing. 
After the procession and the prayers, as he 
turns with a friend in the direction of the 
city — Polemarchus, the son of a wealthy 
citizen. detains him, asking him to spend 
the day and later to see the races and other 
festivities. Socrates accepts and goes to his 
friend’s residence and remains in conversa- 











THE RECORDING OF PRECEDENTS 
(Copyright, 1904, by John La Farge) 


violet. Moses against a background of 
cloud, surrounded by a golden effulgence, 
kneels in utmost reverence and awe. At 
the right Joshua in a robe of dull red and 
yellowish-green loin cloth, warns the people 
away. Aaron in neutral reds and blues 
kneels beside Joshua, awed and fearful. 
The whole effect is somber, yet filled with 
a light unearthly. Mr. La Farge made the 
studies for the painting from actual experi- 
ence in a volcano, and from photographs of 
eruptions in the Carribbean Islands. 

On the other hand, ‘‘The Relation of the 
Individual to the State’”’ is full of sunlight 





tion with the two sons and the father and 
various other guests and friends who come 
in and out throughout the story.” 

In the representation, Socrates, a digni- 
fied figure in gray, is standing talking; at 
his side in brilliant red is presumably Pole- 
marchus. Another guest, the sophist 
Thrasymachus, sits in a position of indo- 
lent interest, ready to interrupt should the 
opportunity come. A slave girl at the 
right listens eagerly, her tambourine in 
hand, evidently a participant in the festivi- 
ties just over. In the background a chari- 
oteer drives his horses over the hill. The 


— 
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setting is a Grecian garden and the stage a 
semi-circular marble seat. 

The artist suggests that could a moment 
be chosen for this painting it were when 
Socrates explained to Thrasymachus that 
‘the true artist in proceeding according to 
his art does not do the best for himself nor 
consider his own interest, but that of his 
subject.” 

These decorations in their placing, evi- 
dence a most striking thought — one which 
cannot fail to influence those gathered in 
session in the court-room. Back of the 
justices, on the wall which the counsel face 





might wield an influence for a just and 
deliberate decision. One seldom sees deco- 
ration so consistently applied with such 
powerful thought behind it. It is not pic- 
ture-writing as isso much mural decoration; 
but art moved by the finest of art purposes. 

To this perfect room the court in session 
brings one flaw. In this setting —a typi- 
fication of the majesty of the law, against 
a background made by the four perfect 
columns — themselves symbolic of the law’s 
severity and inexorableness, sit the five 
judges of the State Supreme Court in busi- 
ness suits. Did they but wear the black 











in addressing the court, is ‘‘Moral and Di- 
vine Law,’ full of contention and struggle 
—the engagement of mightiest forces — 
the birth of law in its primal simplicity. 
The grandeur of that moment so impres- 
sively depicted should be an inspiration — 
an influence uplifting beyond trivial and 
ignoble affairs. 

Directly opposite the judges lies ‘“‘The 
Relation of the Individual to the State,” 
appealing to the quieter judicious attitude 
of mind. The peaceful, rational atmosphere 





THE ADJUSTMENT OF CONFLICTING INTERESTS 
(Copyright, 1904, by John La Farge) 


robes of their office, such as are worn by 
the federal courts, they too would seem 
to be symbols of that great power, not mere 
men with man’s frailties and imperfections. 

In such a room — a room which awes in 
its solemnity, sounding as it does a grave 
harmony of noble thought, anything trivial 
or selfish should never come, but all should 
be uplifted beyond petty strife and should 
put forth the best and strongest effort for 
justice. 

St. Pau, Minn., September, 1905. 
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THE PUBLIC DUTY OF THE COMMON CARRIER 
IN RELATION TO DEPENDENT SERVICES 


By Bruce Wyman 
Of the Faculty of Law in Harvard University 


I 


. control has the common carrier 
over modern commerce, so indispen- 
sable is its service to the conduct of every 
business, that the efficient regulation of this 
utility is more imperatively de- 


public 


manded by public opinion to-day than ever | 


before. Indeed, it is not too much to say 
that the public temper is such that only if 
the law succeeds in thoroughly controlling 
the whole conduct of the common carrier 
in an adequate manner, in all contingencies, 
towards all men, will the furnishing of trans- 
portation be left in private hands. To be 
thorough and efficient, the law and its ad- 
ministration must be comprehensive and 
detailed; and it is proposed, therefore, to 
single out for discussion in this article one 
particular phase of the public duty of the 
common carrier, one which concerns many 
conflicting business interests of the greatest 
importance, and one that involves a bitter 
legal controversy as to fundamental prin- 
ciples and their necessary corollaries. This 
particular problem proposed for discussion is 
whether in dealing with dependent services 
the common carrier is under the general 
obligations of the public service law or 
whether the common carrier is free to deal 
with them as it sees fit, consulting only its 
own interests. So close is the argument 
and so recent is its origin that there has 
been, and there remains, a square conflict 
of authority as to whether this law extends 
so far as to cover this situation. On one 
side are the jurisdictions conservative in 
attitude, which hold that there is no public 
and that therefore, the 
carrier example, discriminate 
among expressmen. On the other hand, are 
the progressive jurisdictions which hold that 
there is a public obligation involved and 
that the carrier may not, therefore, admit 


duty involved 
may, for 








certain hackmen to its station while exclud- 
ing others. And in various other subsidi- 
ary businesses of the same sort, where those 
who offer a service to the public are de- 
pendent to a considerable extent for oppor- 
tunity to conduct their calling upon ob- 
taining privileges from the carrier, there 
will be found the same issue and the same 
controversy. 
II 

The most important instance of this gen- 
eral problem is whether the railways are 
bound to furnish facilities to all expressmen 
that apply without discrimination. There 
is, upon this matter, as upon all of these 
allied questions, a square conflict of author- 
ity. Much is said upon both sides; and in 
a matter of such commercial consequence 
much of this is worth repeating. The dis- 
cussion is carried on along the whole line; 
not only is the matter discussed from the 
point of view of the proper theory to be 
held, whether the general rules of public 
service govern or whether they are inappli- 
cable; but the matter is also discussed with 
much heat from the point of view of public. 
policy and business convenience. 

The leading case upon this subject is un- 
doubtedly the Express Cases (117 U. S. 1). 
This is the general heading covering several 
suits presenting substantially the same 
question, as they were all suits begun by 
expressmen against railways to compel 
them to give them respectively the express 
facilities on the several lines of railway 
which they had previously enjoyed by con- 
tract and of which they had been dispos- 
sessed by notice given in accordance with 
the terms of exclusive contracts made with 
favored companies. Judgments below had 
been rendered in favor of the express com- 
panies from which the railroad companies 


appealed. The cases were elaborately ar- 
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gued; and the whole history of the course 
of dealings that had gone on between the 
express companies and the railroad com- 
panies was discussed. 

The decision of the majority of the court 
went off upon this evidence. Mr. Chief 
Justice Waite concludes the majority opin- 
ion thus: ‘“‘In all these voluminous records 
there is not a syllable of evidence to show a 
usage for the carriage of express companies 
on the passenger trains of railroads unless 
specially contracted for. While it has uni- 
formly been the habit of railroad companies 
to arrange, at the earliest practicable mo- 
ment, to take one express company on some 
or all of their passenger trains, or to provide 
some other way of doing express business on 
their lines, it has never been the practice to 
grant such a privilege to more than one 
company at the same time, unless a statute 
or some special circumstances made it nec- 
essary or desirable. The express companies 
that bring these suits are certainly in no sit- 
uation to claim a usage in their favor on 
these particular roads, because their entry 
was originally under special contracts, and 
no other companies have ever been admitted 
except by agreement.” 

According to prevalent opinion as to the 
local force in the federal courts of a decision 
of the Supreme Court upon matters of gen- 
eral commercial law, it must be admitted 
that this decision practically settles the law 
for interstate commerce. It is, also, the 
common law for intrastate commerce in Cal- 
ifornia, Indiana, Massachusetts, and North 
Carolina, at least. 

At the beginning of this controversy both 
sides admit that to the extent to which a 


1 Pfister v. R. R., 70 Cal. 169; Louisville, etc. 
Ry. v. Keefer, 146 Ind. 21; Sargent v. R. R., 115 
Mass. 416; Exp. Co. v. R. R., 111 N. C. 463. This 
is governed by statute in some jurisdictions; for 
example, to-day in Massachusetts by statute, such 
number of local expressmen shall, be permitted 
to operate over a given route as the railroad com- 
missioners shall decide. See Rev. Laws, c. 111, 


§ 241. 





common carrier has made public profession 
covering a given line of business he is 
bound to serve all that apply without dis- 
crimination. Here is the first difficulty. It 
may be established that the usual course 
of dealing between the railroad companies 
and the express companies has been upon 
the basis of special contract; on the other 
hand, it may be shown that the railways 
have universally made some provision for 
handling express matter. This is so clear 
that it may be asserted that the modern 
railroad owes some duty in respect to the 
transportation of small and valuable par- 
cels safely and quickly. But to whom is 
this duty owed? It hardly seems to be to 
the expressman; for the railroad could 
plainly carry on this branch of the trans- 
portation business for the general public, 
and it could then exclude all expressmen 
from the route. Therefore, the duty that it 
owes seems to be rather to the general pub- 
lic who ship through the expressmen. But 
even if this be accepted as an accurate pre- 
liminary statement, the discussion is but 
fairly begun. 

The arguments from policy that are urged 
in these conservative cases are not conclu- 
sive, although they have a certain force. It 
is true that it is somewhat more difficult for 
the railroads to handle three distinct ex- 
presses than one, but not more difficult than 
many problems of railroading that are part 
of every day traffic handling. Subdivision 
of express cars upon light runs, and more 
development of the special train for express 
matter, would solve the difficulty; and the 
railroad is protected in any event by the 
right to charge a fair price for its services 
based upon the cost of service. Again, it is 
said that large express companies are better 
than a greater number of smaller com- 
panies. It should be pointed out, how- 
ever, that the doctrine of the Express Cases 
may be used to exclude the national express 
companies with their full equipment from 
any railroad system, the directors of which 
favor some local company. 
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III 

To bring out the difference of opinion 
upon this important matter it may be well 
to give at some length, one of the leading 
cases upon the other side of this contro- 
versy. The most radical decision upon this 
side is to be found in McDuffee v. Port- 
land and Rochester Railroad (52 N. H. 430). 
This was an action on the case by the plain- 
tiff, an expressman, against the defendant 
railway for not furnishing the plaintiff 
terms, facilities, and accommodations for 
his express business on the defendants’ road 
between Rochester, N.H., and Portland, 
Me., reasonably equal to those furnished by 
the defendants to the Eastern Express Com- 
pany. The defendants demurred to the 
declaration, which demurrer the Supreme 
Court finally discharged. 

The gist of Chief Justice Doe’s opinion 
may be seen from the following extract: ‘A 
railroad corporation, carrying one express- 
man, and enabling him to do all the express 
business on the line of their road, do hold 
themselves out as common carriers of ex- 


presses; and when they unreasonably refuse, | 


directly, or indirectly, to carry any more pub- 
lic servants of that class, they perform this 
duty with illegal partiality. 
ciple, which establishes and secures the com- 
mon right, being the perfection of reason, the 
right is not a mere nominal one, and is in 
no danger of being destroyed by a quibble.” 


The doctrine of this case is also the law | 


of England, Maine, New Hampshire, and 
Pennsylvania,’ because there are square de- 
cisions upon the point in those jurisdictions. 
But as this issue is but one instance of the 
more general problem, this would naturally 
be the holding in other jurisdictions where 
there are decisions of similar tendency, 
which will be discussed later in this chapter. 

It is admitted by both sides to this con- 
troversy that the modern railroad company 


1 Accord: Pickford v. G. J. Ry., 10 M. & W. 
399; Parker v.G. W. Ry., 7 M. & G. 253; New 
Eng. Exp. Co. v. R. R., 57 Me. 188; McDuffee v. 
R.R., 52 N. H. 430; Sandford v. R. R., 24 Pa. 378. 


The legal prin- | 








owes a duty in respect to express matter to 


the general shipping public. Thereupon, it 
will be maintained by one side that if the 
railroad makes provision for the transporta- 
tion of express matter by entering into an 
arrangement with an expressman to carry 
on the business along its route, it thereby 
fulfills its duty; and that it may, therefore, 
make an exclusive contract if it pleases, al- 
though that involves discrimination. But 
it may be answered from the other side that 
this argument carried to its logical conclu- 
sion leaves the public without protection. 
If the public duty in this matter does not 
go to the extent of preventing discrimina- 
tion in performing it, none of the law of 
public service applies between the railroad 
company and the express company; and it 
follows that any express company may be 
charged extortionate prices. Such unrea- 
sonable charges, if not forbidden, will in- 
evitably react upon the general shipping 
public to whom, by the hypothesis, a public 
duty is owed to provide adequate service 
for reasonable rates. 

It may be urged at this stage that since 
the express business itself is a public calling, 
therefore, the express companies themselves 
are bound to give satisfactory service at rea- 
sonable rates. But their duty is relative; if 
they cannot get adequate facilities they are 
not bound to provide them; and if they must 
pay extortionate prices they may charge these 
against the general shipping public as neces- 
sary operating expenses. If the Express 
Cases are law, there is no limit upon the 
amount which the railroad may charge the 
express company and no way by which the 
reaction of that charge upon the shipping 
public may be avoided. This seems to re- 
duce the doctrine of the Express Cases to 
an absurdity; if, as those cases decide, there 
is no public duty owed from the railways to 
the expressmen, then it is because of that 
gap impossible in any way to protect by 
the law the shippers of express matter from 
the machinations of those who are con- 
cerned with transporting it. 
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IV 

These are not dead issues that are being 
discussed,.for the doctrine of the Express 
Cases continually hampers the common law 
in dealing with real oppression in connec- 
tion with transportation. Within the year 
public opinion has been much aroused 
against the exclusive arrangements entered 
into between the railways and the refrig- 
erator car companies. Finally the Interstate 
Commerce Commission, upon complaints 
made by various shippers and consignees, 
instituted an investigation into the matter, 
the results of which are reported under the 
heading, Re Transportation of Fruit (10 Int. 
Com. Rep. 360). It was shown that the 
respondent railroad companies, the Pére 
Marquette and the Michigan Central, had 
entered into contracts with the other re- 
spondent, the Armour Car Lines, to furnish 
the refrigerator car service for the trans- 
portation of fruit over their lines, that un- 
der these contracts the use of any other 
car service was prohibited, and that the 
icing during transportation was to be ex- 
clusively performed by the car company. 
Further, it was proved that following after 
the making of this arrangement the cost 
of refrigerator car transportation increased 
from fifty to one hundred and fifty per cent. 

The conclusions of the commission may 


be seen by a few extracts from the opinion | 


of Mr. Commissioner Prouty: ‘‘We think it 
is the duty of the respondent railroad com- 
pany to furnish refrigerator cars for the 
transportation of this fruit. The defendant 
railways may provide such cars either by 
purchase on their own account or by lease 
from other roads, and if the latter plan is 
adopted they may undoubtedly enter into 
exclusive contracts like that before us. 


This has been settled by the Supreme Court | 
(The Express Cases, | 
Whether the carrier is legally | 
compellable to furnish ice for the refrigera- | 


of the United States. 
117 U.S. 1). 


tion of such cars is more doubtful. In our 
opinion it should be. Granting, however, 
that there is no liability resting upon the 





| 





| 


common carrier to provide refrigeration, 
this must be clear, that the railway must 
either furnish ice itself for a reasonable price 
or permit the shipper to do so. We have 
seen in this case that the refrigeration 
charges imposed by the Armour Car Lines 
Company are unreasonably high. By mak- 
ing these exclusive contracts the defendant 
railways in effect impose upon the shippers 
of such fruit, exorbitant charges for the 
transportation of their product to market, 
and we think they thereby violate the first 
section of the interstate commerce.” 

It is pretty generally agreed that what 
ought to be done in dealing with the private 
car lines is to apply to the whole situation 
the coercive law that regulates public call- 
ing. Either the railways ought to be 
obliged to conduct the refrigerator service 
themselves, furnishing their own cars, or if 
they decide upon a different policy they 
should be obliged to haul the cars of as 
many refrigerator lines as chose to under- 
take the business. But the conservative 
doctrines held by the Supreme Court of the 
United States stand in the way of the im- 
mediate application to interstate commerce 
of any such progressive views as these. 

It does not seem that the ruling by the 
Interstate Commerce Commission is reliev- 
ing the situation much; for if the favored 
car line is allowed to retain its monopoly it 
is hopeless to expect the refrigeration charge 
to be brought down to the cost of service. 
Even after it has been established, as it 
soon will be, that the refrigerator-cars and 
the tank-cars are as much employed in the 
public service as the parlor-cars and the 
sleeping-cars, the problem will remain so 
long as the principle of the Express Cases 
is law. Therefore, it must be reluctantly 
recognized that this rather exigent problem 
must await the slow processes of compro- 
mise legislation. 

In the meantime, in the absence of effi- 
cient regulation by thorough-going law, 
those private car lines that have exclusive 
agreements with the railways are showing 
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very clearly what may happen when a com- 
mon carrier is permitted to foster a mo- 
nopoly in a dependent service. The truth 
is that a wide gap exists between the 
maximum charge beyond which the courts 
will not allow those who are serving the pub- 
lic to go, and the minimum rate which com- 
petition between rival services will produce. 
Whether this be good economics or not, the 
firm belief of the Anglo-Saxon race, as ex- 
pressed in its common law, is that the ad- 
vantages of free competition to the public 
where competition is possible outweigh, in 
the long run, any temporary conveniences 
from monopolistic arrangements that may 
be urged.’ 
Vv 

An analogous question is raised when a 
railroad having terminus upon a wharf in 
a navigable stream, enters into some ar- 
rangement with one steamboat line whereby 
it may have exclusive access to the wharf. 
In Indian River Steamboat Co. v. East 
Coast Transportation Co. (28 Fla. 387), the 
scheme employed was this: The Indian 
River Steamboat Company leased from the 
Jacksonville, Tampa & Key West Railway 
Company, 390 feet of the east end of its 
dock on the Indian River, at Titusville, on 
which dock was located the railroad track 
and terminal facility of the railroad com- 
pany; and the railroad company coven- 
anted, and agreed in the lease, to maintain 
the railroad track on said dock and bulk- 
head and to furnish exclusive facilities for 
transfer of local freight to and from the 
bulk-head. The bill asked for an injunc- 
tion to restrain respondents, a rival steam- 
ship line, from using this dock at Titusville. 

Mr. Justice Mabry wrote the opinion of 
the court. He said in one place: ‘‘ The real 
question presented here is, can complainant 
corporation, engaged in carrying freight and 


1 What may be done by a progressive court in 
dealing with a situation like the one under dis- 
cussion in this section, is shown by the decision 
about the private tank-car lines, State v. Cincin- 
nati, etc. R. R., 47 Oh. St. 130. 





passengers on the Indian River by means of 
steam-boats, rent from a railroad common 
carrier its dock on said river, on which its 
track and terminal facilities are located, 
and exclude others from landing at said 
terminal point for the purpose of receiving 
and delivering freight and passengers to and 
from said common carrier? This question, 
we think, must be answered in the negative. 
If it be competent to sustain such a con- 
tract, the common carrier can select one 
connecting line of boats, and exclude all 
others from doing business with it. Such 
a doctrine would lead.to the legalizing of a 
monopoly, and the sanction of an unfair 
and unjust preference between connecting 
and competing lines of transportation. We 
do not understand that a common carrier 
ever had such power as this.’ * 

The principal case seems sound in every 
particular if one accepts the progressive 
view in dealing with this problem; but if 
one adopts the conservative view it is diffi- 
cult to see why the decision must not be the 
other way. And it seems that any other 
result would be unfortunate; since, by force 
of such an exclusive arrangement, the rail- 
road might turn its patrons over to the 
favored company and demand what price 
it pleased for fostering this monopoly. And 
again, if this were legal, there would seem 
to be no way to prevent the Steamboat 
Company from charging this terminal ex- 
pense against the shipping public. In some 
instances, periiaps, this exclusive arrange- 
ment might stand, as if it were all one line 
operated by one system, competing steam- 
boats might be excluded from the interme- 
diate wharf; and, although this is more 
doubtful, if the wharf were no public sta- 
tion of the railroad at all, but private prem- 


1 West Coast Co. v. Louisville & N. R. R., r2z 
Fed. 645, is squarely accord; sois Macon D.& S. R. 
Co. v. Graham & Ward, 117 Ga. 555; so it seems 
is Alexandria Bay Steamboat Co. v: New York C. 
& H.R. R.R., 45 N. Y. Supp. 1091; and perhaps 
Ilwaco Ry. & Nav. Co. v. Oregon S. L. & U.N. 
R. R., 57 Fed. 673, is not opposed. 
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ises controlled by the steamboat company, 
other steamboats possibly might be kept 
away. In this case, as in the others, the 
first question is as to how far the public 
duty goes; within those limits there ought 
to be no discrimination. 
VI 

The most modern application of this law 
is to be seen in a case from Canada, the 
Telephone Case (3 Can. Ry. Cas. 203). The 
facts require full relation for appreciation of 
the problem. The Bell Telephone Company 
by an agreement, dated November 11, 1891, 
covenanted to furnish to the Canadian Pa- 
cific Railway Company wherever it might 
have exchanges, telephone connections be- 
tween the offices and stations of the railway 
company and the exchanges of the telephone 
company free of charge, and to issue to the 
Officials of the railway company annual 
passes good for the trunk lines of the tele- 
phone company and free telephone exchange 
connection. The railway company agreed 
to furnish to the telephone company annual 
passes over its lines, and the telephone com- 
pany was to have the exclusive right of 
placing telephone instruments, etc., in the 
stations, offices, and premises of the railway 
company throughout the Dominion. This 
agreement was to remain in force for five 
years, and on November 11, 1896, it was 
continued for a further period of three years. 
On May 1, 1902, a new agreement in similar 
terms was entered into between the two 
companies and was to remain in force for a 
period of ten years. The municipalities at 
Fort William and Port Arthur, having pre- 
viously established municipal telephone ex- 
changes in competition with the Bell Tele- 
phone Company in those towns, desired to 
connect with the stations of the Canadian 
Pacific Railway Company and after the 
passing of the Railway Act of 1903, an ap- 
plication was made to the Board of Railway 
Commissioners. 


The majority of the tribunal held that 
there was nothing illegal in giving such a 





exclusive right; but a minority held for the 
applicants. An extract from each view is 
given herewith as the case is of first impres- 
sion. Bailey J., for the majority, said: “If 
it be said that the Bell Company has a 
monopoly, the question may fairly be asked, 
“What does their monopoly consist of?’ 
Certainly not of the telephone business. 
There is nothing to prevent telephone com- 
panies from being established in any local- 
ity where a company with means sufficient 
for the purpose may choose to locate. The 
extent of their monopoly so far_as affects the 
present application is the right to have their 
phones in the railway station on railway 
premises. The only difference between the 
Bell Company and any other company is 
that the railway company’s agent may be 
reached directly by subscribers by phone, 
other companies not having a phone in the 
station may reach him indirectly by their 
agent most conveniently located. There is, 
therefore, no monopoly of the business of 
telephony; there is no monopoly of the in- 
formation which the railway officials have 
to furnish for the general public; there will 
be no material difference in the expense of 
maintaining him; so that, so far as I can 
discover, the general interests of the public 
are not prejudicially affected.’ 

Mills, dissenting, said in part: “In all 
these cases, however, one thing is clear, viz: 
that the fundamental and guiding principle 
is the public interest, and that no restraint 
upon trade or restriction upon legitimate 
business in any part of the country, should 
be regarded as reasonable and in harmony 
with public policy, unless it can be clearly 
shown that it does not interfere or tend to 
interfere with the rights and interests of the 
public in that locality. It may be said that 
an exclusive privilege, such as that in the 
telephone agreement, does not interfere with 
the public interest, because the public will 
be better served by a strong, well-equipped 
organization, such as the Bell Telephone 
Company, than it would be served if free 
competition were allowed. That may or 





may not be so. One thing we know, viz: 
that this is the argument of all monopolists. 
We know, also, that, generally speaking, 
the people are the best judges of their own 
interests; and, on a well-established prin- 
ciple of government in free countries, they 
should be allowed to decide such questions 
for themselves — whether to depend wholly 
on an organization such as the Bell Tele- 
phone Company, or to establish a municipal 
system of telephones for their own use.”’ * 


Vil 


One of the most bitter controversies 
within this general dispute is over the right 
of a railway company to exclude all but 
favored hackmen from its station 
It is admitted by all, that a rail- 


road owes such duties to its incoming and 


certain 
grounds. 


outgoing passengers that it cannot exclude 
from its station driveways hackmen bringing 
passengers, or hackmen directed by passen- 
gers to call for them; for of course no one, 
upon reflection, would go so far as to deny 
the duty of the carrier of passengers to 
permit free access and egress for those whom 
Notwithstanding this, it is 
maintained by many courts that the rail- 


it is serving. 


road company is under no public duty to 
admit hackmen to its station grounds to 
solicit business. 

One of the strongest cases for the railway 
in this matter is the New York, New Haven 
& Hartford R. R. Co. v. Scoville (71 Conn. 
136). In that case it appeared from the 
complaint that the plaintiff by its Board of 
Directors adopted a regulation excluding 
from its station grounds all persons who, 
without special permission in writing, should 
come to solicit the carriage of passengers or 
The defendant, knowing the 
regulation, soon afterwards entered upon its 


their luggage. 


station grounds in Middletown to solicit 


business of that description. This is a bill 


1 Compare People v. Western Union Telegraph 
Co., 166 Ill. 15; and see Cumberland Telephone 
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for an injunction to stop this practice. The 
injunction was granted in the lower court, 
but the higher court set this aside. 

Mr. Justice Baldwin held that the main 
question to be determined was whether the 
regulation was reasonable; saying that it 
rested primarily within the discretion of the 
company: ‘‘In regulating matters of this 
kind, a wide discretion is necessarily en- 
trusted to the railroad. 
They are in a situation which should make 


managers of the 
them the best judges of what promotes the 
comfort of those who ride upon their road. 
Courts will always be slow to pronounce 
unreasonable any rule purporting to be 
directed toward that end, which they have 
deliberately adopted. It appears from the 
complaint that the station grounds at Mid- 
dletown are sufficiently large to allow the 
establishment there of a public stand at 
which to ply the carriage and express busi- 
ness, and also that an exclusive privilege 
for maintaining such a stand there has been 
granted by the plaintiff to a third party. 
Such a grant was within its lawful powers, 
provided its terms were not inconsistent 
with the reasonable accommodation of the 
passengers upon its road. Nothing appears 
on the record to indicate any such incon- 
sistency. It may well be more convenient 
for them to deal with a single local carrier 
than to be met, on alighting from their train, 
by importunate solicitations from a number 
of rival competitors for their custom; and, 
in the absence of averments to the contrary, 
it is to be presumed that the prices at this 
stand are fair, and the service sufficient. If 
any of them prefer that of some other per- 
son, they can secure it by an order in ad- 
vance, which would justify his entrance on 
the grounds; or by passing by the stand 
established there, and going into the streets 
outside, to engage whomsoever they think 
fit. It follows that the defendant had no 
right to enter the Middletown station 
grounds for the purpose of soliciting busi- 


” 


ness. 


Co. v. Morgan’s La. R. R. Co., 51 La. Ann. 29. | This rule that a railway may exclude 














from the privilege of soliciting passengers 
upon its station grounds all hackmen ex- 
cept those to whom it has granted an ex- 
clusive right would seem to be the law of 
England, the federal courts of the United 
States, and of Connecticut, Massachusetts, 
Minnesota, New Hampshire, New York, 
Ohio, Rhode Island, and Virginia.! 

There is again plainly no public duty 
owed by the railways to the hackmen. The 
hackmen are not asking for transportation 
nor are they paying rates. And, ultra 
vires aside, the railways might, if they 
chose, establish a cab-service of their own 
for the further transportation of their pas- 
sengers, and in connection therewith they 
might exclude all rival carriages from solic- 
iting their stations. Nor 
could the hackmen complain if they were 


patronage in 


all confined behind a bar in an appropriate 
part of the station, for this would be a 
reasonable regulation for administering the 
benefit of the 
But a regulation which arbi- 
trarily admits one line of hacks to the sta- 
tion and excludes another is a different 
matter ; and whether this is valid or not 
depends upon whether it is consistent with 
the general duty of the carrier or not. 


facilities for the general 
passengers. 


1 Barker v. Midland Ry., 18 C. B. 46; Borst v. 
Hardie, 23 
v. Donovan, 


Vict. Sup. Ct. 479; Pennsylvania Co. 
Fed. B. &. 


116 907, 120 Fed. 215, 
S. C. 124 Fed. 1016; N. Y. N. H. & H. v. Sco- 
ville, 71 Conn. 136; Kates & Cab Co., 107 Ga. 


636; Old Colony R. R. v. Tripp, 147 Mass. 35, 
Boston & A. R. R. v. Brown, 177 Mass. 65; Boston 


& M. v. Sullivan, 177 Mass. 230; Godbout v. Union 
Depot, 79 Minn. 188; Hedding v. Gallagher, 72 
N. H. 377; Brown v. N. Y. C., 75 Minn. 350, 


Brown v. R.R., 151 N. Y. 674; N. Y. C. v. Flynn, 
74 Hun 124; N. Y. C. v. Sheeley, 27 N. Y. 
Supp. 185; N. Y. C. v. Warren, 64 N. Y. Supp. 
781; Snyder v. Depot Co., 19 Oh. C. C., 368; 
N. Y., N. H. & H. v. Bork, 23 R. I. 218; Norfolk 
v. Old Dominion Co., gg Va. 111. 

In the following cases, among others, it was 
held that at all events hackmen bringing pas- 
sengers cr coming for passengers on special order 
must be admitted: Griswold v. Webb, 16 R. I. 649; 
Sumnutt v. State, Shea 413. 
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VIII 


The best case to bring out the argument 
on the other side, because the most succinct, 
is State v. Reed (76 Miss. 11). From the 
agreed statement of facts it appeared that 
there was in connection with the railroad 
station in the city of Vicksburg a consid- 
erable enclosure; that the railroad com- 
pany had granted to one Perue, exclusive 
privilege of entering the station grounds 
in order to solicit passengers; and that 
hackmen kept thereby outside the enclo- 
sure were, therefore, at great disadvantage. 
One Reed, a hackman, was arrested for 
trespassing within the enclosure contrary 
to the public prohibition made by the rail- 
road company; he was acquitted and ap- 
pealed. 

Mr. Chief Justice Woods held that the 
action of the court below in discharging 
Reed was correct; he sums the matter up 
thus: ‘‘The question is one that affects 
not only the excluded hackmer., it affects 
the interests of the public. The upholding 
of the grant of this exclusive privilege would 
prevent competition between rival carriers 
of passengers, create a monoply in the 
privileged hackmen, and might produce 
inconvenience and loss to persons traveling 
over the railroad, or those having freights 
transported over it, in cases of exclusion 
of drays and wagons from its grounds, other 
than those’ owned by the person having 
the exclusive right to enter the railroad’s 
depot grounds. To concede the right 
claimed by the railroad in the present case 
would be, in effect, to confer upon the 
railroad company the control of the trans- 
portation of passengers beyond its own 
lines, and, in the end, to create a mo- 
nopoly of such business, not granted by 
its charter, and against the interests of the 
public. 

This rule that the railroad may admit 
favored hackmen to solicit business upon 
the station premises and exclude all other 
hackmen would seem to be the established 
law in Florida, Illinois, Indiana, Kentucky, 












578 


THE GREEN 





BAG 





Michigan, Missouri, Mississippi, and Mon- 
tana.' 

There seems to be a violation of the duty 
owed by the carrier to the passenger to per- 
mit free egress by these special privileges 
at the station which prevent the passenger 
from having equal access to all who wish to 
put themselves at their disposal. The right 
of the passenger to have ingress to the station 
by any carriage that he chooses to employ 
nobody dares to deny; it is very hard to see 
any essential difference from the obligation 
to give egress without discrimination. More- 
over, to allow the grant of exclusive privi- 
lege permits the exploitation of the passen- 
ger by this monopoly; for monopoly price is 
always higher than competitive price; as 
may be shown by the fact that the favored 
lines are always willing to pay roundly for 
the exclusive privilege, even when maxi- 
mum fares are fixed by local ordinance. 


IX 


A case since the express cases which came 
up for decision in the Supreme Court of 
the United States really involves the same 
general issue — Chicago etc. R. R. v. Pull- 
man Southern Car Co. (139 U.S., 79). The 
facts so far as they are material to the 
present issue are these: An exclusive con- 
tract was entered into between a railroad 
company and a palace-car company where- 
by the latter company was to have the 
exclusive right for fifteen years to furnish 
parlor and sleeping-cars on all passenger 
trains of the railroad company, the railroad 
company binding itself not to contract 
with any other company to run the same 


1 Indian River S. B. Co. v. East Coast Transp. 
Co., 28 Fla. 387; Penna. Ry. Co. v. Chicago, 181 
Ill. 289; Indianapolis. Ry. v. Dohn, 153 Ind. 10; 
McConnell v. Pedigo, 92 Ky. 465; State v. Reed, 
76 Miss. 211; Kalamazoo Hack & Bus Co. v. 
Sootsma, 84 Mich. 194; Cravens v. Rodgers, 1o1 
Mo. 247; Montana Ry. v. Langlois, g Mont. 419. 

In the following cases, among others, reasonable 
regulations governing carriage stands at railway 
stations were held valid upon the ground that no 
discrimination was involved: Cole v. Rowen, 88 
Mich. 219; Smith v. R. R., 149 Pa. St. 249. 











class of cars over its lines during that period. 
Now, if this be considered an arrangement 
within a field not covered by public duty 
there is really no objection to such a trans- 
action; for such arrangements for exclu- 
sive dealings between two private parties 
are properly not considered objectionable. 
But if there is a public duty in the premises 
then such a contract should be held void as 
against public policy. 

The court disposed of the case by denying 
that there was any public duty to take on 
competing lines of palace-cars. An extract 
from the opinion of Mr. Justice Harlan fol- 
lows: “The defendant was under a duty 
arising from the public nature of its em- 
ployment to furnish for the use of passen- 
gers upon its lines, such accommodations as 
were reasonably required by the existing 
conditions of passenger traffic. Its duty, as 
a carrier of passengers, was to make suitable 
provisions for their comfort and safety. In- 
stead of furnishing its own drawing-room 
and sleeping-cars, as it might have done, it 
employed the plaintiff, whose special busi- 
ness was to provide cars of that character, 
to supply as many as were necessary to 
meet the requirements of travel. It thus 
used the instrumentality of another corpo- 
ration in order that it might properly dis- 
charge its duty to the public. So long as 
the defendants’ lines were supplied with the 
requisite number of drawing-room and sleep- 
ing-cars, it was a matter of indifference to 
the public who owned them.’’ ! 

The argument for the conservative view 
is undoubtedly put most attractively when 
it is phrased in terms of public duty. It is 
squarely averred in this case, and in others 
which follow its line of thought, that the 
duty to the public is fully performed when 
the railroad makes provision for the subor- 
dinate service by entering into an arrange- 
ment with an independent company to do 
it, and that the public stand indifferent as to 
who shall serve them, provided that service 

1 Accord, Worcester Excursion Car Co. v. Pa. 
Ry., 2 Int. Com. Rep. 792. 
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is offered. This argument has the force 
and weakness of half-truth. All this is so; 
and yet if public duty plays no part in 
governing the arrangement between the 
railroad company and the palace-car com- 
pany the public may without illegality be 
made subject to an exorbitant price by 
reason of the exaction of an outrageous fee 
for the monopoly; while, if public duty gov- 
erns the railroad in entering into this ar- 
rangement, it must accept as many palace- 
car companies as care to take the risk of 
entering into this business upon paying a 
fair charge for haulage. There would never, 
in fact, be much actual competition under 
such circumstances; but there would always 
be the benefit to the public which results 
from potential competition. 


xX 


The point has been raised a few times 
whether there is a duty in respect to the 
provision of food for passengers. In Kelly 
v.C. M. & St. P. R. R. (93 Ia. 436), it appeared 
that the railroad had arranged with the 
plaintiff to have a dining-room near the 
station premises at Sanborn Station where 
trains were stopped for meals. Later, an- 
other arrangement was made with other 
parties at Spencer Station, twenty-seven 
miles distant; in this latter contract the 
railroad agreed to transport supplies free, 
and to furnish fuel. Thereafter, the train 
schedule allowed for meals at Spencer in- 
stead of Sanborn. Plaintiff in this action 
alleged these discriminations. 

The court decided in favor of the rail- 
road. Extracts from the opinion of Mr. Jus- 
tice Deemer follow: ‘‘ We are not inclined to 
commit ourselves to the doctrine that be- 
cause a railroad company carries freight 
free of charge to one of its eating-houses, 
and furnishes the proprietor with fuel, ice, 
and transportation for his family and his 
employés, it is bound to do so for all with- 
out reference to the contractual relations 
existing between them. Again, it is charged 
that others doing a like business with plain- 





tiff were not charged for carrying their 
goods. Now, plaintiff was conducting an - 
eating-house under an express contract for 
the benefit of the defendant company, in 
which we have held that all the conditions 
are fully expressed. And, under the alle- 
gations of the pleading, others who were 
engaged in a like business had their freights 
free. It is evident, then, that the charge 
is that others who were conducting eating- 
houses for the benefit of the defendant, 
under express contracts, had their freight 
free. According to the petition, the whole 
matter is relegated to the domain of con- 
tractual relations, and there is nothing to 
show that plaintiff, and the others to whom 
he refers, had the same kind of contracts. 
The company may well have considered the 
benefits to be derived from one eating-house 
were much more than from another, and 
may have agreed to pay the proprietor of 
one more than it did another. Any other 
rule would compel the defendant company 
to make leases of its grounds for eating- 
house purposes on the same terms and con- 
ditions with all persons, without reference 
to the difference in benefits to be derived on 
account of location, character of building, 
ability of lessee, or any other of the many 
considerations which always enter into such 
transactions. We do not think a cause of 
action is stated.’’! 

The public duty here again, is to the trav- 
eling passenger; for it cannot be denied that 
those who carry passengers over long dis- 
tances owe them the duty to make provis- 
ion for food for them. The rule is thus 
stated in Penniston v. Chicago, St. Louis, 
etc., R. R. (34 La. Am. 777), by Mr. Justice 
Poché: “In conveying passengers through 
long journeys, such as from Chicago to New 
Orleans, at great speed and with rapidity, 
a common carrier is required by humanity, 
as well as by law, to provide its passengers 
with easy modes and to allow them reason- 








1 It may be claimed with some truth that 
Perth General Station Committee v. Ross, 1897, 
A. C. 479, is accord. 
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able time for the purpose of sustaining life 
by means of food and necessary refresh- 
ments. Hence it is that on all such roads 
arrangements are made to enable passen- 
gers to obtain at least two meals a day, 
and that announcement is made in every 
passenger train by employés of the road of 
the approach of a train to a station where, 
under arrangements with the company, 
meals are prepared for the convenience of 
passengers.” 

There may be seen in this again, the con- 
flict of opinion between the two schools of 
thought, the first finding no duty in respect 
to food supply, the second insisting that 
there is a duty. If the prices charged for 
food should be outrageous there ought to 
be redress; and it should be pointed out 
again that any monopolistic arrangement 
tends toward higher prices. 


XI 
Another case of the public duty of car- 
riers of passengers, is the admitting of bag- 
gage-transfer men to stations. 
this issue, therefore, the same bitter contro- 
versy; some jurisdictions would permit the 


exclusion of all but the favored line, while | 


others would allow equal access to all. The 
history of the New Hampshire case of Hed- 
ding v. Gallagher, shows in how delicate a 
balance public opinion is upon the question. 
In that case the Boston & Maine Railroad 
granted to plaintiff for valuable considera- 
tion, the exclusive right to solicit business 
from passengers within the station grounds 
at Manchester. When Hedding first as- 
serted his right, the Supreme Court finally 
decided against him ( 69 N. H. 650 S. C. 70 
N. H. 631) but a little later Hedding re- 
vived his suit, joining the railroad as a 
party, and the Supreme Court then gave 
judgment for plaintiff upon demurrer. (72 
N. H. 377.) 

The opinion of Walker, J.,is a most com- 
prehensive argument for the conservative 
view, that there is no public duty involved 


There is, upon | 





which prevents discrimination such as this 
is. He elaborately disposes of the argu- 
ments for the progressive view and con- 
cludes as follows: ‘‘As the corporation does 
not claim it has the right to exclude job 
teamsters employed by its passengers to 
bring baggage to the station for transporta- 
tion on the cars or to meet them on their 
arrival, and as it is admitted that, under its 
contract with Hedding, its passengers will 
receive better service at the station, with 
reference to opportunities for the removal 
of their baggage, than could be afforded by 
the presence there of an unnecessary num- 
ber of unemployed truckmen engaged in the 
solicitation of passengers for the carriage of 
their baggage, its right to exclude the de- 
fendants from its station when there on 
their private business is as broad and un- 
limited as that of any owner of real estate 
to expel persons trespassing upon his prem- 
ises. If its duty to its passengers is fully 
and satisfactorily discharged by other in- 
strumentalities, there is no reason, arising 
from considerations of public convenience 
or necessity, why the additional burden 
should be imposed upon it, as a ‘property 
owner, to furnish standing-room in its sta- 
tion for other people to render the perfor- 
mance of that duty less efficient and more 
disagreeable to the traveling public.” 

This question, whether access to the sta- 
tion may be granted exclusively to one bag- 
gage-transfer line and. altogether denied to 
others, is another case under the general 
problem. On one side it may be said, as 
before, that there is no direct duty owed 
by the company to the baggage-transfer 
lines or any of them; and that, therefore, 
the railroad may make any discriminations 
that it pleases. For, as is pointed out in 
the principal case just quoted, if there is no 
public duty in the matter, a public-service 
company may bestow its favors as it pleases; 
and to many courts it seems that the rail- 
ways may deal as they please with the bag- 
gage-transfer people. This is undoubtedly 
law in Connecticut, Georgia, Massachusetts, 
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Minnesota, New Hampshire, 
Rhode Island, and Virginia.’ 
On the other hand, in many other juris- 
dictions it would certainly be held that the 
general duty owed by the railway company 
to its passengers to allow them free egress 
from its station, involved the duty to allow 
them free access within the station to those 
who might wish to put themselves at their 
disposal to aid them in getting their belong- 
ings away. This certainly would be held 
in Florida, Indiana, Kentucky, Michigan, 
Mississippi, Missouri, and Montana.? 


XII 
Whatever the duty may be, it must have 


some stopping place. It cannot be matter 
of obligation, for example, to do for every 


New York, 


The obligation is only in so far as there may 
be fairly said to be a duty to the public. 
It will be profitable to inquire, therefore, 
the precise extent to which it may be agreed 
that the duty goes in this case. In Kates v. 
Atlanta Baggage and Cab Co. (107 Ga. 636) 
the complaint was made in four separate 
counts: First, that the defendants permitted 
the cab company to enter the passenger- 
trains before reaching the city, for the pur- 
pose of soliciting baggage, and refused the 
same privilege to the petitioner; Second, 
that the servants of the cab company were 
allowed access to the passenger-train for the 
purpose of soliciting patronage and for more 
conveniently attending to its business, and 





1 Cartier v. Grand Trunk Ry., 12 Lower Can. 
Jur. 140; N. Y.,N. H. & H.R. R. v. Scoville, 71 
Conn. 136; Kates v. Atlanta Baggage Co., 107 
Ga. 636; Old Colony R. R. v. Tripp, 147 Mass. 
35; Godbout v. Union Depot, 79 Minn. 188; 
Hedding v. Gallagher, 72 N. H. 377; Brown v. 
N. Y.C. R. R., 151 N. Y. 674; Norfolk & W. Ry. 
v. Old Dominion Baggage Co., 99 Va. 111; N. Y. 
N. H. & H. R. R. v, Bork, 23 R. I. 218. 

? Indian River Sb. Co. v. East Coast Co., 28 Fla. 
387; Indianapolis R. R. v. Dohn, 153 Ind. 10; 
McConnell v. Pedigo, 92 Ky. 465; Kalamazoo Co. 
v. Sootsma, 84 Mich. 194; Craven v. Rogers, 1o1 
Mo. 247; Montana Ry. v. Langlois, 9 Mont. 419; 
State v. Reed, 176 Miss. 211. 


i : ‘ | better his business. 
baggage transfer man what is done for any. | 


this privilege was refused to petitioner; 
Third, that the privilege of using an office in 
the baggage-room of the defendants for the 
transaction of its business was granted to 
the cab company and .refused to Kates; 
Fourth, the privilege of checking the bag- 
gage of prospective passengers at hotels and 
residences in advance of delivery of the 
baggage at the passenger-station. Each of 
which privileges was refused to the peti- 
tioner.”’ 

Mr. Justice Little held that none of these 
four grounds of complaint were well founded. 
“The merit of his complaint, if any exists, 
must be found in the fact of the refusal of 
the defendants to grant to him the oppor- 
tunities so to serve the public and thereby 
Whether the refusal so 
to do is proper or unlawful does not depend 
upon the favor or inclination of the railroad 
company, but upon the plaintiff’s right. If 
it should depend upon favor, then the plain- 
tiff in error has no cause of complaint, be- 
cause favor is essentially free and volun- 
tary, and may not be demanded; and it is in 
this view that we come to measure by the 
legal standard what are the rights of the 
petitioner under the allegations he makes, 
as against the rights of the defendants to 
control property to which they have title 
and consequently the right of use; and the 
plaintiff in error, to succeed, must establish 
the proposition that the defendants as com- 
mon carriers are in law bound to afford to 
him the same conveniences and facilities for 
carrying on his business which they afford 
to others engaged in the same calling.” 

But is not a distinction to be made in 
handling the complicated facts of the prin- 
cipal case now under discussion? If it be 
maintained that at arrival at the station, 
the railroad owes to the passenger with 
baggage, free movement and free access, so 
that it must allow the transfer men equal 
accommodation there and the same prox- 
imity to passengers, is it necessary to go 
further and to require the railroad to grant 





to all, the privilege of soliciting upon trains 
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before arrival, and of checking from houses of 
intending travelers? It would seem that these 
last privileges are truly matters of favor and 
not matters of right; and that the Georgia 
and Texas cases which allow exclusive priv- 
ileges in these respects are to that extent, 
at least, unexceptionable decisions." 

It is obvious that the outside limits of 
this public duty which the common carrier 
owes in respect to dependent services have 
now been reached. So long as there was a 
question of the right of shippers in respect to 
the transportation of their goods, there was 
a public duty in the premises; and while it 
could be said that the service was one con- 
cerning adequate facilities for passengers, 
the public duty existed. Within these lines 
there should be neither exploitation nor 
discrimination; but beyond these conditions 
the common carrier should remain free to 
carry on its own business in its own way. 
For example, as it owes no duty to passen- 
gers to see to the provision of flowers, maga- 
zines, cigars and souvenirs, it may grant 
exclusive privileges for the sale of these arti- 
cles upon its trains; and so it may grant in a 
station exclusive rights to barbers and boot- 
blacks. In street-cars, likewise, advertising 
rights may be given to one and refused to 
another, and certain newsboys may be al- 
lowed to sell papers while others are not. 
All these are more than the adequate facili- 
ties that the law requires to be provided by 
the common carrier to its patrons. And 
this may be shown by the fact that none of 
these trades which have just been men- 
tioned are so affected by a public interest 
as to be held public employments. 


XIIT 


There have been brought forward now 
the principal arguments for the conserva- 
tive view and the progressive view. The 
former ignores what the latter insists upon, 


1 Kates v. Atlanta Baggage Co., 107 Ga. 636; 
Lewis v. W. W.& N. W. R. R., 81 S. W. 111 
(Tex. Cir. App.) 











that the inevitable consequences to the 
general public of holding that there is nx 
public duty governing the dealings betweer 
the common carriers and the dependen: 
services always may be, and often prove 
to be, extortion in a way which the law 
governing public calling, if thus limited can- 
not reach. Forif there is no duty upon the 
common carrier not to discriminate among 
those who wish to conduct dependent ser 
vices there is no duty not to overcharge for 
the special privileges ; and whatever those 
that conduct the dependent service must pay 
for these facilities, they can charge against 
the public as a necessary expense of opera- 
tion. It seems that this result, which is not 
at all improbable, must outweigh any con- 
venience which sometimes may happen 
where there is an exclusive privilege granted. 

But even if the common carrier at times 
exercises his discretion by seeing to it that 
the dependent service is provided under fair 
conditions, the danger remains in leaving 
this important situation without law; for if 
there is abuse of discretion and those who 
need the dependent service are systemati- 
cally exploited, then there will be no law in 
reserve by which redress is possible. And if 
experience in dealing with the public service 
companies is teaching anything, it is show- 
ing that only the most comprehensive law 
will prove effectual; for if a way of escape 
is left, it will be found. Therefore, it is to 
be hoped that the progressive program in 
dealing with this special problem of the re- 
lation between the principal service and the 
dependent service will be the one that will 
prevail; so that every one may appreciate 
that the universal rule is that the common 
carrier by the principles of public duty in all 
its dealings that affect shippers and passen- 
gers, is bound to see to it that they are all 
served without discrimination, with ade- 
quate facilities, and for reasonable compen- 
sation. 


CAMBRIDGE, Mass., September, 1905. 
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AN 


OCTOGENARIAN LORD HIGH CHANCELLOR 


By R. D. McGisson, K. C. 


|S igswger- STANLEY GIFFARD, 
Earl of Halsbury, Lord High Chan- 
cellor of England, entered upon his eighty- 
first year on September the third, 1905: 
Although the longevity of English lawyers 
and judges is proverbial, it has seldom hap- 
pened that a judicial officer is found at the 
age of fourscore discharging his duties with 
admittedly unimpaired physical and mental 
powers. 

The chancellors of England, have, as a 
rule, been a long-lived race. Camden died 
at 81, Bathurst at 86, Eldon at 87, Camp- 
bell at 82, and Brougham and Lyndhurst at 
go. Lord Campbell, in his diary, after 
mentioning the ages of a number of Lord 
Chancellors, says with some complacency 
and pride, that since the time of St. Swithin, 
who flourished about the middle of the 
ninth century, he, Lord Campbell, had been 
the only person who had held the Great 
Seal and exercised the functions of chan- 
cellor after having entered his eightieth 
year. The achievement of Lord Halsbury 
is, therefore, quite exceptional. 

Lord Halsbury has held the chancellor- 
ship for brief periods in two previous ad- 
ministrations, and is now in his eighteenth 
year of office but his record is yet far be- 
hind that of Lord Eldon, who held the 
seals for over twenty-four years. 

At the recent banquet of the Hardwicke 
Society held in London, July 6, 1905, the 
perennial vitality and fitness of Lord Hals- 
bury were the predominant theme of the 
oratory of the evening. 

However suspicious one may be of com- 
pliments and praises bestowed under the in- 
fluence of what the French call Ja chaleur 
communicative des banquets, there can be no 
doubt of the genuineness of the admiration 
and respect — one might almost say the 
affection — entertained towards the chan- 
cellor by the Bench and Bar of England. 





His official duties are multifarious and 
exacting. Inter alia he sits judicially in the 
House of Lords and in the Judicial Com- 
mittee of the Privy Council; he is a member 
of the Cabinet; he presides over the delib- 
erations of the House of Peers, in whose de- 
bates he must frequently take part, he 
makes appointments to both high court 
and county judgeships; he nominates mag- 
istrates; selects sheriffs; appoints clergy to 
crown livings; generally supervises the ad- 
ministration of justice; promulgates count- 
less rules of procedure and order; has the 
care of lunatics and wards in chancery, and 
attends to a hundred and one minor duties, 
all taking time and attention. 

In addition, the ceremonies of the court 
would be incomplete without the chancel- 
lor, and Lord Halsbury is continually found 
delivering spirited and breezy speeches at 
public dinners and meetings of all kinds. 
He presided at the farewell banquet to Mr. 
Choate in Middle Temple Hall, on which 
occasion his remarks were both sympathetic 
and witty, and his most recent exploit was 
a charming speech in the French language 
at the luncheon given by the members of 
Parliament to the admiral and officers of 
the northern squadron of the French Re- 
public in celebration of the entente cordiale. 

One of the judges at the Hardwicke din- 
ner is authority for the statement, that, not 
long ago, Lord Halsbury astounded an as- 
sembly of Anglican bishops by proclaiming 
without apparent contrition, that he is in 
the habit of playing golf on the Sabbath day. 

Chancellor Thurlow, by the way, when 
staying at a country house at which a 
bishop was a fellow-guest, was asked by the 
latter if he would come and hear him preach 
on Sunday. 

“No,” said Thurlow, ‘‘I am obliged to 
listen to your damned nonsense in the 
House of Lords, but there I can answer you, 
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and I am damned if I am going to hear you 
when I cannot reply.” 

Evidently, if Lord Halsbury is to be taken 
as a specimen, the British race is not deterio- 
rating physically. 

His judicial deliverances seem to satisfy 
not only the standard of the legal profes- 
sion, but the sublimated wisdom that 
popularly supposed to be possessed by “‘the 
man in the street’? — supreme arbiter of 
the twentieth century. In the considera- 
tion of the many new problems which have 
arisen of late years, such as those connected 


is 


with modern Company Law, combinations 
and conspiracies in restraint of trade, Trade 
Union Law, and the Workmen’s Compen- 
sation Act, the Lord Chancellor’s pro- 
nouncements have been characterized by 
their extreme sanity, and by the large vein 
of common sense and reasonableness which 
pervades them. Other judges may be more 
showy and pedantic, their judgments may 
seem more recondite and subtle, and their 
parade of black-letter learning and case 
law more labored, but the chancellor has a 
knack of saying what he means in vigorous 





terse English, in a manner which appeals 


strongly to the profession and the public as | 


the opinions of a virile, fearless, and well- 
balanced man, hits the nail on the 
head. 

No judge differentiates more clearly be- 
tween the sphere of the legislator and that 
of the judge, and he does not endeavor to 
convert the latter into the former. 

Withal, the chancellor has the reputation 
being a profound classical scholar and 


who 


ot 
strongly favorable to the compulsory study 
of Greek as part of a literary education. 

At the Hardwicke society dinner referred 
to, Sir Edward Clarke, K.C., formerly so- 
licitor general, speaking of Lord Halsbury, 
said that the Lord Chancellor was the 
greatest judge before whom he had ever 
practised, and while his indomitable and 
perpetual youth might have disappointed 
the expectations of other people, those who 
were really interested in the efficient dis- 





charge of judicial duties could not but be 
thankful that the Lord Chancellor had been 
granted so long a period for the exercise of 
his most excellent influence on the admin- 
istration of the law. 

Other distinguished speakers coincided in 
the encomium of Sir Edward. In fact, 
members of the Bench of England may 
to-day piously look up to Lord Halsbury as 
the author and finisher of their iudicial 
being, as with only three exceptions every 
judge now on the Bench owes his elevation 
to the present chancellor. 

It would be affectation to affirm that none 
of his Lordship’s appointments have been 
properly open to criticism, but on the whole, 
the judicial force which owes its selection to 
him is distinctly creditable. The courts are 
up to date and delays are uncommon. The 
“‘cunctative’’ judge would be an impossi- 
bility in these days under Lord Halsbury. 

The great office of Lord High Chancellor 
of Great Britain and keeper of the Great 
Seal, is certainly the most historic judicial 
position in the world. Probably it is also the 
most important, and a list of the predeces- 
sors of Lord Halsbury from the time of 
Augmendus, chancellor under King Ethel- 
bert, A.D. 605, up to the present time con- 
tains the names of many of the best-known 
figures in English history. 

One may be pardoned for enumerating a 
few of the more distinguished. St. Swithin 
(who was canonized for his virtues, but 
whose name is now chiefly connected with 
the superstition as to forty days of rain 
or sunshine) was chancellor A.D. 827-836; 
Thomas a’Becket, 1135; Walter de Merton, 
1262; Scrope, 1378; Beaufort, 1403; Wolsey, 
1515; Bacon, 1618; Littleton, 1641; Claren- 
don, 1658; Jeffreys, 1685; Somers, 1693; 
Hardwicke, 1737; Eldon, 1801; and in more 
recent years, Brougham, Erskine, Campbell, 
Lyndhurst, Cottenham, Camden, Bathurst, 
Westbury, Chelmsford, Cairns, Selborne, 
and Herschell, make a long roll of eminent 
jurists. 

One of 


holder the chancellorship was 
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Eleanor, queen of Henry II, who was de- 
livered of a princess on November 25, 1253, 
during her term of office. 

It is also interesting to note that Lord 
Halsbury is the fourth of the name of Gif- 
fard who has been Lord Chancellor, al- 
though we are not in a position to say that 
he is a member of the same family as his 
medieval predecessors. One, William Gif- 
fard, Bishop of Winchester, held the office 
in 1086, under William the Conqueror. He 
also held office under William Rufus, in 1087, 
and was reappointed by Henry I, in 1100. 
Walter Giffard became Lord Chancellor 
under Henry III, in and 
Giffard was appointed in 1266. 

The Lord Chancellor, as keeper of the 
conscience of the sovereign, is supposed to 
keep the Great Seal constantly in his per- 
sonal custody and within the realm, and 
Cardinal Wolsey got into serious trouble 
with his royal master, Henry VIII, for hav- 
ing taken it to Calais. 

In more modern times the versatile, but 
eccentric Brougham made a quixotic, tri- 


1265, Godfrey 


umphal journey through his native Scot- 
land, taking the Seal with him in his 
An amusing incident occurred on 
this absurd journey. The story is told by 
Lord Campbell as follows: 

‘At Rothiemurchus, the residence of the 
Dowager Duchess of Bedford, Brougham 
found a large party of English ladies, with 


carriage. 


whom he romped so much, that the ladies 
to be revenged upon him, took the Great 
Seal and hid it where neither he nor his 
attendants could find it. This was rather 
a serious practical joke, as without the Seal 
the government is at a standstill, the Great 
Seal giving authority to all the acts of the 
government, and every instrument bearing 
the impression of it is law. 

“At last the Lord Chancellor was in such 
distress, that the ladies took pity upon him, 
and said he might find it blindfolded, one of 
the ladies playing on the piano, soft or loud 
as he got nearer to or further from the 
hiding-place. He was accordingly blind- 








folded, and eventually the bauble was found 
hidden in a tea-chest. 

“This was very harmless sport, but un- 
fortunately exaggerated reports were sent 
to a lady-in-waiting, and she in turn ex- 
aggerated the story in repeating it, and 
thus did much mischief.”’ 

On the same journey Brougham is 
to have made pan-cakes on the Great 
for the amusement of another Duchess. 

Lord Eldon, incarnation of Toryism, 
had a peculiar experience in connection 
with the Seal. During the autumn of 1812, 
Lord Eldon’s house, at Encombe, was de- 
stroyed by fire, which he describes very 


said 
Seal 


also 


graphically as follows: 

“It really was a very pretty sight, for all 
the maids turned out of their beds and they 
formed a line from the water to the fire- 
engine, handing the buckets; they looked 
very pretty all in their shijts.” 

While the flames were raging, His Lord- 
ship was in violent trepidation about the 
Great Seal, which he always kept in his 
bed-chamber. He flew with it to the gar- 
den, and buried it in a flower-border. But 
his trepidation was almost as great next 
morning, for what between his alarm for 
the safety of Lady Eldon, and his admira- 
tion of the maids in their vestal attire, he 
could not remember the spot where the 
clavis regnt had been hidden. 

“You never saw anything so ridiculous,” 
His Lordship said, ‘‘As seeing the whole 
family down that walk probing and digging 
until we found it.” 

Lord Halsbury will hardly take rank as 
one of the great law reformers of England. 
His immediate Cairns and 
Selborne, were very active in this respect, 
but perhaps the congested state of business 
in the British Parliament, and the difficulty 
of carrying any contentious measure through 
both Houses may afford some reason why 
no great law reforms have been associated 
with His Lordship’s chancellorship. 

Still it cannot be denied that Lord Hals- 
bury has missed a golden opportunity of 


predecessors, 
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accomplishing many effective legal reforms 
during his long term of office, but who can 
say that he may not yet enable his sover- 
eign, Edward VII, to realize the beautiful 
dream of Lord Brougham in his speech on 
law reform, in 1828, when, adverting to 
the boast of Augustus ‘“‘That he found 
Rome of bricks, and left it of marble,” 
continued, ‘‘But, how much nobler will be 
our sovereign’s boast, when he will have it 
to say, I found law dear, and left it cheap; 
found it a sealed book and left it a living 
letter; found it a patrimony of the rich, 
left it the inheritance of the poor; found it 
a two-edged sword of craft and oppression, 
and left it the staff of honesty and the 
shield of innocence,’”’ and that the name of 
Halsbury himself may not live imperishably 
in English history with that of Romilly, 
Mackintosh, Brougham, Campbell, Selborne, 
and other eminent law-reformers? 

One would like to see the Lord Chancel- 
lor more strenuous in accomplishing the 
founding of the proposed British University 
of Law, a scheme which moves with stately 
slowness. It may be recalled that in the 
sixteenth century, Cardinal Wolsey actually 
projected an institution to be founded in 
London for the study of all branches of 
law, and even furnished an architectural 
model for the building, which was consid- 
ered a masterpiece, and remained long after 
his death as a curiosity in the palace at 
Greenwich. 

Lord Campbell says, ‘‘Such an institution 
is still a desideratum in England, for with 
splendid exceptions English barristers, al- 
though very clever practitioners, are not 
such able jurists as in other countries where 
law is systematically studied as a science.” 

In modern times, it would appear that 
the importance of the political side of the 
Chancellorship has diminished. Certainly 
since the days of Eldon and Brougham none 
have made themselves conspicuous or noto- 
rious as cabinet-makers or political intrig- 
Nor would the public of to-day tol- 


uers. 





| erate neglect of the judicial duties of the 
office on account of excessive devotion to 
statecraft and wire-pulling. 

The chancellor, being still a member of 
the cabinet, naturally is called upon to pro- 
mote and defend government measures in 
the House of Lords, on such occasions leav- 
ing the woolsack and speaking from the 
floor of the chamber. In the closing days 
of the last session of Parliament, the ven- 
erable chancellor replied to the Earl of 
Rosebery, in the debate which was raised 
over the refusal of the government to re- 
sign or dissolve on account of an adverse 
vote in the Commons. The chancellor’s 
speech was spirited, concise, and full of 
caustic sarcasm. In fact, of all the many 
speeches made, none in either House com- 
pare with the Lord Chancellor’s for cogent 
reasoning, clear statement, and sparkling 
retort. 

Still, less and less will the chancellor be 
the politician, and more and more the 
chief judicial officer of the empire. But 
even if denuded of a portion of its duties, 
the office will still retain occupations of a 
magnitude and importance amply sufficient 
to preserve its historic dignity and prestige. 

The chancellorship of Lord Halsbury will 
always be a memorable one in the annals of 
English history, and for nothing will His 
Lordship be more particularly remembered 
than for his courtesy and consideration for 
his brethren on the Bench and at the Bar, 
for his admirable selection of judges, for 
his great executive ability, and for the 
manly, unaffected, and optimistic influence 
which he has irradiated throughout his long 
and brilliant career, during which he has 
shown himself to be the highest type of an 
English gentleman and an almost ideal 
chancellor. 

As he passes the fourscore mark, we are 
sure that lawyers the world over will ex- 
tend to him their congratulations, and wish 
him many happy returns of the day. 





MontTREAL, CANADA, September, 1905. 
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THE KANSAS-COLORADO WATER SUIT 


By GeEorGE P. 


N May 20, 1901, the state of Kansas, 

by leave of court, filed in the Supreme 
Court of the United States an original bill 
of complaint against the state of Colorado. 
The general purpose of that bill was stated 
to be to get a decree preventing the state of 
Colorado from diverting, or from authoriz- 
ing any person, firm, or corporation, to divert 
any of the waters of the Arkansas River or 
its tributaries for any purpose except for 
domestic use. The Arkansas River takes its 
rise in Colorado, where the doctrine of the 
appropriation of water for mining and irri- 
gating purposes is fully established, and flows 
into Kansas, where the common law doc- 
trine of riparian rights largely prevails; and 
the suit raises broadly the question of the 
proper adjustment of the rights of water 
users in such an interstate stream. Pre- 
liminary to a somewhat detailed reference 
to the suit, a word should be said about the 
appropriation of water doctrine and the im- 
portance of this particular litigation. 

West of the 99th meridian lies what is 
known as the arid region of the United 
States —a part of the country which, be- 
cause of altitude, of mountain ranges which 
deflect storms, and of inland situation, has 
so dry a climate that the soil, if watered 
only by rainfall, is unproductive. The re- 
sult is that in all that region, with a few 
exceptions that simply emphasize the rule, 
agriculture is carried on wholly by irriga- 
tion, 1.e., by the diversion of water from the 
various streams and rivers — all too few 
in number — which are found there, and 
the application of that water to the other- 
wise dry and thirsty soil sought to be culti- 
vated. Even in the mountains, where the 
melting snows furnish the source of supply 
of many of the streams, the exigencies of 
mining require the diversion and using up 
of much of the water. The consequence 
has been that in the arid part of the United 
States necessity has given rise to the gen- 





CosTIGAN, JR. 

eral abandonment by common law states 
of the old common law doctrine of riparian 
rightsin streams. In Colorado, for instance, 
water is no longer, as it was at common law, 
an incident to the land over which it flows, 
but on the contrary, is of such nature that 
it may be appropriated in the stream in 
which it runs by wholly non-riparian pro- 
prietors, if they are the first appropriators, 
and when appropriated, may be entirely 
used up by them for beneficial purposes, 
such as farming and mining, despite the 
protests of the riparian owners.’ It has 
long been agreed that it is only because of 
this doctrine of appropriation — a doctrine 
several times recognized and sanctioned by 
Congress and by the United States Supreme 
Court — that Colorado and the other states 
and territories of the arid region have en- 
joyed any sort of prosperity. 

In the petition in intervention filed by 
the United States in the Kansas-Colorado 
water suit, it is pointed out that under 
the appropriation of water doctrine, the in- 
habitants of Colorado and of Kansas have, 
“within the watershed of the Arkansas 
River, reclaimed and made productive and 
profitable about two hundred thousand 
acres of land, which have provided, and 
now provide, homes for and support a pop- 
ulation of many thousands” and that un- 
der that doctrine the inhabitants of the 
whole arid region have “reclaimed and 
made productive and profitable not less 
than ten million acres of land, which now 
provide homes for and support a population 


1 In Colorado water-rights do not necessarily 
pass as appurtenances of lands granted, though 
they pass as such if the intention of the parties 
to have them do so can be ascertained. Bessemer 
Irrig. Ditch Co. v. Wooley, 76 Pac. 1053. Under 
the Reclamation Act of Congress of June 17, 1902, 
the right to the use of water acquired under that 
act is made by the act appurtenant to the land 
irrigated. 32 U. S. Statutes at Large, Part I, 
page 390, Sec. 8. 
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of several millions.” It is further pointed 
out in that petition that under the reclama- 
tion act of Congress of June 17, 1902 whereby 
irrigation reservoirs and dams are to be 
erected by the United States, about one 
hundred thousand acres of land belonging 
to the United States within the watershed 
of the Arkansas river west of the 99th me- 
ridian, which are now uninhabitable, un- 
productive, and unsalable, can be reclaimed 
and rendered habitable, productive, and sal- 
able, ‘‘provided that under said act reser- 
voirs and dams are erected and maintained 
to catch, store, and impound the unappro- 
priated waters of natural streams in said 
region, and to catch, store, and impound the 
flood and other waters therein, and pro- 
vided such waters, when stored and im- 
pounded, are conducted to and used upon 
such arid land as by said act intended;”’ 
that these one hundred thousand acres 
when reclaimed and irrigated will be ca- 
pable of supporting a population of not less 





than fifty thousand; and that in the whole | 
| than have heretofore been appropriated. 


arid region not less than sixty million acres 
of land now uninhabitable, unproductive, and 
unsalable can be reclaimed and rendered 
productive by irrigation under that act; and 
that these sixty million acres when re- 


claimed will provide homes for and support | 


a population of many millions. It is 
further pointed out that if the common law 


doctrine of riparian rights were to be held 


applicable to riparian lands within the arid | 
region, the aforesaid sixty million acres of 


land in said region belonging to the United 
States would forever remain uninhabitable, 
unproductive, and unsalable, and the area 
of ten million acres now irrigated therein 
and supporting a population of several mil- 
lion people must be deprived of water for 
irrigation and be returned to its original 
desert’ condition. The appropriation of 
water doctrine is thus shown to be of vital 
importance to the arid region.! 

1 It should be borne in mind, of course, that 


the Kansas-Colorado water litigation affects only 
interstate streams and their tributaries, and that 


And now to scrutinize more closely th: 
suit of the state of Kansas against the stat: 
of Colorado. To the bill in that case a de- 
murrer was filed, attacking the jurisdiction 
of the court. On April 7, 1902, that de- 
murrer was overruled.' Thereafter the bil! 
was amended by adding as defendants a 
number of Colorado corporations which own 
and operate ditches or canals in Coloradc 
and divert therein a large amount of the 
waters of the Arkansas River and its tribu- 
taries; and the issues in the cause were 
made up on that amended bill and on a 
petition in intervention filed in behalf of 
the United States. By motion the attack 
on the jurisdiction of the court was also 
renewed. 

The amended bill is primarily one to 
maintain the right of riparian proprietors 
along the Arkansas River in Kansas (the 
state of Kansas itself claiming to be one 
of such proprietors) to prevent the appro- 
priation in Colorado for irrigation of any 
more of the waters of the Arkansas River 


The amended bill alleged in substance: 

1. That the Arkansas River rises, and ail 
its tributaries rise, in Colorado; that it flows 
in Colorado for about 280 miles; that it 
then flows in Kansas for about 310 miles, 
and that it has a drainage area of about 
22,000 square miles. 

2. That when the territory of Kansas 
was organized in 1854, it included all the 
drainage area of the Arkansas River now in 
Colorado, and that the common law, in- 


| cluding the doctrine of riparian rights, ex- 


tended over the whole Arkansas valley; 
that by reason of prior settlement, occupa- 


as to streams which lie wholly within appropria- 
tion-law states, the doctrine of appropriation will 
not be affected by that suit. The destructive 
effect of a strict application of the common law 
riparian-right doctrine to interstate streams in 
the arid region can, however, hardly be overesti- 
mated; as the petition in intervention points out, 
many thousands in the Arkansas River valley 
alone would have their farms desolated thereby. 
1 Kansas v. Colorado, 185 U.S. 125. 
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tion, etc., the state of Kansas and the 
owners of land upon the banks of the river 
acquired, and now have the right, to the 
unimpeded and uninterrupted flow of the 
water of the river into and across the state 
of Kansas and that these rights accrued 
prior to any appropriation of water in 
Colorado. 

3. That Colorado, by its constitution and 
legislation, has attempted to grant to indi- 
viduals the right to divert the waters of the 
Arkansas River in Colorado; that upwards 
of one thousand persons, firms, and corpo- 
rations claim that under the Colorado con- 
stitution and statutes they have derived 
rights to divert water for irrigating non- 
riparian arid lands, and in pursuance of 
those claims have constructed reservoirs, 
canals, and ditches, and do divert water 
which otherwise would flow through Kansas. 

4. That the flow of water in the river- 
bed in Kansas is valuable, because evapo- 
ration therefrom tends to cool and moisten 
the surrounding atmosphere and to enhance 
the value of the lands, and not only con- 
duces directly and materially to the public 
health, but makes the locality habitable. 
That the ‘‘underflow”’ of the Arkansas river 
in Kansas, 7.e., the portion of the river 
which flows beneath the surface through 
the sand and gravel, when said underflow 
is at its usual height, is also of great and 
lasting benefit to the bottom lands, both 
those which abut on the river and those 
which do not, and is of great benefit to the 
people owning and occupying said lands, in 
that it furnishes moisture sufficient to grow 
ordinary farming crops in the absence of 
rainfall, and furnishes water at a moderate 
depth below the ‘surface for domestic use 
and for the watering of animals. That the 
ordinary and usual rainfall in the major 
portion of the valley of the Arkansas River 
in Kansas is utterly inadequate to the grow- 
ing and maturing of cultivated crops at any 
time, because the precipitation is very 
scanty, and because it does not fall during 
the growing season of the year; and that 





the diversion of water from the river in 
Colorado is carried to such an extent that 
no water flows in the bed of the river from 
Colorado into Kansas during the annual 
growing season, and the underflow is dimin- 
ishing and continuing to diminish, and if 
said diversion continues to increase a large 
part of the fertile bottom-lands of the 
Arkansas valley in Kansas will become arid 
desert. 

5. That the diversion of the water of the 
river in Colorado not only has a bad effect 
upon agriculture and pasturage in Kansas, 
but also causes the channel of the river 
itself to fill, and, therefore, in times of fresh- 
ets to allow adjacent land to be overflowed 
and injured by the deposits of debris and dirt, 

6. That the state of Kansas owns lands 
along the Arkansas River in Kansas, and, 
on that account, is injured by the diversion 
of water in Colorado, and that, in addition, 
such diversion, by causing the value of the 
land in the Arkansas valley to shrink, dimin- 
ishes the taxes which the state can collect. 

7. That the state of Colorado itself di- 
verts water, and is threatening to divert 
more water from said Arkansas River and 
said tributaries in Colorado. 

The amended bill prayed that the state 
of Colorado be enjoined from granting, issu- 
ing, renewing, or permitting to be granted, 
any charter, license, permit, or authority, to 
any firm, person, or corporation, to divert 
the water of the Arkansas River or its trib- 
utaries in Colorado, except for domestic use, 
and from itself diverting any; that the other. 
defendants be enjoined from diverting any 
of said water; that the respective rights of 
the parties be defined and fixed, and that 
the complainant have general relief. 

While the allegations of the bill and the 
prayer for relief are so framed as to deny 
any right of appropriation of the water of 
the Arkansas River in Colorado for other 
than domestic purposes, the contention of 
Kansas does not in fact go so far. As was 
said by the United States Supreme Court 
in deciding on the demurrer: 
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“The state of Kansas appeals to the rule 
of the common law, that owners of lands on 
the banks of a river are entitled to the con- 
tinual flow of the stream, and while she 
concedes that this rule has been modified 
in the western states so that flowing water 
may be appropriated to mining purposes 
and for the reclamation of arid lands, and 
the doctrine of prior appropriation obtains, 
yet she says that modification has not gone 
so far as to justify the destruction of the 
rights of other states and their inhabitants 
altogether; and that the acts of Congress of 
1866, and subsequently, while recognizing 
the prior appropriation of water as in con- 
travention of the common law rule as to a 
continuous flow, have not attempted to 
recognize it as rightful to that extent. In 
other words, Kansas contends that Colo- 
rado cannot absolutely destroy her rights, 
and seeks some mode of accommodation as 
between them, while she further insists that 
she occupies, for reasons given, the position 





of a prior appropriator herself, if put to that | 
| pages of testimony have been taken and the 


contention as between her and Colorado.’’! 


The various answers to the amended bill 
deny the allegations about the diversion in 
Colorado diminishing the flow or the under- 
flow of the Arkansas River in Kansas; the 
allegations about the damage to land pro- 
prietors in Kansas, and to Kansas itself by 
the diversion, etc. They go further and 
allege that the flow of water in the Arkan- 
sas River in Kansas has not been decreased 
by irrigation in Colorado, but rather “ equal- 
ized,’’ because while such irrigation has di- 


minished the volume of the river in times of | 
| all such waters, Colorado threatens future 


flood, the seepage from the water used in 
times of flood has increased the flow of the 
river in periods of comparative drouth. 
They further deny that the underflow al- 
leged in the amended bill is really an under- 
flow, but on the contrary, allege that the 
underground water in the Arkansas valley 
in Kansas is “the ordinary water-table of 
the country.”” They further allege that 
Kansas is not only guilty of laches, but has, 
in part, recognized and adopted the doctrine 
of appropriation of water for irrigation. 
They all deny in substance that the com- 


1 Kansas v. Colorado, 185 U. S. 125, 
146. 


at page 








mon law doctrine of riparian rights ever 
applied in the Arkansas valley region. 
Colorado goes further and after declaring 
that Colorado is a sovereign state, that the 
Arkansas River is non-navigable, and that 
the right to the continual use of the waters 
of said stream by diversion and application 
on the land is as essential to the life and well- 
being of the inhabitants of the valley as is 
the lands on which they dwell, asserts that 
under international law and interstate law, 
Colorado cannot be subjected to the burden 
of denying its inhabitants the use of an ele- 
ment which nature has supplied entirely 
within Colorado, and without which, and 
the free use thereof, its lands would be 
uninhabitable. 

The pleadings are quite voluminous, but 
enough has been stated above to show the 
general nature of the issues. Thousands of 
case may go off on a question of fact; for 
there seems to be considerable ground for 
contending that even supposing Kansas to 
be entitled to the strict application of the 
common law doctrine of riparian rights, she 
has failed to show any injury done. As, 
however, the suit looks to the future,. and 
as, by insisting as it does unqualifiedly that 
its inhabitants have the right to divert for 
beneficial uses within Colorado (and, . of 
course, only for beneficial uses) all the waters 
of the Arkansas River, if such uses require 


injury to Kansas, the chances are that the 
legal questions will receive a square deter- 
mination. What adds weight to this belief 
is that the United States has intervened, 
stating that both Colorado and Kansas take 
positions which imperil the interests of the 
United States; and the Supreme Court will 
probably feel that as the litigation is before 
them, the United States is itself entitled to 
have the legal questions passed on." 


1 The allegation of the United States is: ‘‘That 
neither the contention of the state of Colorado, 
nor the contention of the state of Kansas is cor- 
rect; nor does either contention accord with the 
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The fight on the legal propositions in the 
Kansas-Colorado case is, therefore, three cor- 
nered. Colorado insists that in all streams 
taking their rise in Colorado the inhabitants 
of Colorado have a right to diversion of 
water, qualified only by the requirement 
that the water shall be put to beneficial use, 
and, therefore, a right which, if sufficient 
beneficial uses can be found in Colorado, 
may by its exercise, utterly cut off the in- 
habitants of another state from any use of 
the waters of such streams. Kansas, on the 
other hand, insists in general that interstate 
streams entering Kansas must be allowed 
an uninterrupted, unimpeded, and undimin- 
ished flow into that state, though conces- 
sions are made in argument to the court in 
favor of appropriators in Colorado whose 
rights have already vested. The United 
States insists that both Colorado and Kan- 
sas are wrong and that the true view is 
that the doctrine of appropriation must pre- 
vail, but without any limitation by state 
lines. 

Since the Kansas-Colorado case was 
started, the Supreme Court of Kansas has 
decided that the riparian-rights doctrine 
prevails in that part of Kansas affected by 
the suit... There would seem no longer to 
be any question, therefore, that unless the 
Kansas-Colorado case goes off on matters 
of fact, it presents squarely for determina- 
tion the rights in a riparian-law state of 
proprietors of riparian lands in an inter- 
state stream which takes its rise in a state 








doctrine prevailing in the arid region in respect 
to the waters of natural streams and of flood and 
other waters. That either contention, if sus- 
tained, would defeat the object, intent, and pur- 
pose of the Reclamation Act, prevent the settlement 
and sale of the arid lands belonging to the United 
States, and especially those within the watershed 
of the Arkansas River west of the ggth degree 
west longitude, and would otherwise work great 
damage to the interests of the United States.” 

1 Clark v. Allaman (Kas., April 8, 1905), 80 
Pac. 571. The attorney-general of Kansas ap- 
peared in the case as amicus curiae, because of the 
bearing of the litigation on the Kansas-Colorado 
suit. 





where the appropriation of water doctrine 
in its extreme form is adopted. It takes no 
prophet, however, to say that the United 
States Supreme Court will never hold that 
a riparian-law state lower down on an inter- 
state stream can prevent any diversion and 
dissipation of the water in an appropriation- 
law state higher up;' just as it takes no 
prophet to say that the court will not per- 
mit the state where the interstate stream 
takes its rise to keep states lower down on 
the stream from having any benefit of the 
waters of the stream;? and it seems certain 
that some interstate application of the ap- 
propriation of water doctrine will be the 
ultimate result. To make this apparent it 
is necessary only to consider briefly the his- 
tory of landownership in the arid region. 
With the exception of certain Spanish and 
Mexican Jand grants to individuals, which 
do not affect the question in hand to any 
appreciable extent, all the lands in the arid 
region were acquired by, and, therefore, be- 
longed originally to, the United States. 


1 See U. S. v. Rio Grande Co., 174 U. S. 690, 
where the right of an up-stream state to adopt 
the appropriation of water doctrine is affirmed. 

? Kansas v. Colorado, 185 U. S. 125. See 
Howell v. Johnson, 89 Fed. 556. That the lower 
state is entitled to all surplus waters cannot, of 
course, be doubted. Perkins County, Neb. v. 
Graff, 114 Fed. 441. 

Colorado would never allow an individual land- 
proprietor, in whose lands were springs which 
had supplied the water which had been used for 
years by lower proprietors, to terminate the lat- 
ter’s enjoyment of the water, by himself devoting 
to beneficial uses all the waters of the stream. It 
is only where one has artificially developed water 
that previously was not there that he is entitled 
to come in ahead of lower proprietors. See Platte 
Valley Irrigation Co. v. Buckers Co., 25 Colo. 77. 
For a case where the latter doctrine was carried 
to an extreme, see Crescent Mining Co. v. Silver 
King Mining Co., 17 Utah, 444. 

The Supreme Court of the United States cannot 
be expected to give to Colorado as against Kansas 
greater rights than the Supreme Court of Colorado 
would give to an upper proprietor in whose lands 
a stream took its rise as against a lower proprie- 
tor. Its decision on the demurrer so indicates. 
Kansas v. Colorado, 185 U.S. 125. 
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While these lands were owned by the 
United States there was no necessity for 
the application of the common law regard- 
ing riparian ownership and rights,’ but, on 
the contrary, the United States government 
was free to adopt any policy about water 
rights which it saw fit. It naturally adopted 
the policy which the necessity of the case 
demanded. First, through the executive 
department of the government, and then 
by the Act of July 26, 1866,’ the United 
States recognized the appropriation of water 
doctrine and protected water-rights ac- 
quired under it.* By a number of subsequent 
acts, including the Desert Land Act of March 
3, 1877, and the Reclamation Act of June 
17, 1902,° the United States continued to 
recognize the appropriation of water doctrine 
as the one applicable to the arid region. 
While it is true that Kansas was ad- 
mitted into the Union in 1861, and there- 
fore, prior to the act of 1866, Colorado was 


1 It is often said that the federal govern- 
ment, as such, has no common law. By statute, 
however, the United States from time to time, 
adopts common law rules, and it seems settled 
that to and other transactions 
where federal questions are involved, the prin- 
ciples of the common law are operative, except so 
far as they are modified by congressional enact- 
ment. Western Union Telegraph Co. v. Call Pub. 
Co., 181 U. S. 92, at pages 100 to 103. We shall 
see, however, that the common law regarding 
riparian ownership and rights never. prevailed in 


as interstate 


the arid region. 
2 Now Section 
vised Statutes. 


222 


2339 of the United States Re- 

3 “Tt is the established doctrine of this court 
that rights of miners who had taken possession 
of mines and worked and developed them, and 
the rights of persons who had constructed canals 
and ditches to be used in mining operations and 
for purposes of agricultural irrigation, in the re- 
gion where such artificial use of water was an 
absolute ne ity, arerights which the government 
had by its conduct recognized and encouraged, 
and was bound to protect before the passage of 
the Act of 1866.’ Broderv. Water Co., 101 U. S. 
274, at page 276. 


cess 


419 United States Statutes at Large, 377. 
5 32 United States Statutes at Large, Part 


page 388. 


ial 





not admitted until after that act, and it 
would never be held that by admitting Kan- 
sas into the Union the United States gave 
up any right to adopt or legalize the appro- 
priation of water doctrine in the territory 


now known as the state of Colorado. Be- 
sides the United States Supreme Court has 
said that the Act of 1866 ‘‘was rather a 
voluntary recognition of a preéxisting right 
of possession constituting a valid claim to 
its continued use, than the establishment 
of a new one,” and that preéxisting right 
undoubtedly antedated the admission of 
Kansas into the Union.? After the United 
States has so persistently countenanced the 
appropriation of water doctrine, and, indeed, 
has actually made most of its sales of land 
in the arid region because that doctrine ex- 
isted and was recognized by it, and particu- 
larly after the United States Supreme 
Court has itself enforced the doctrine,? and 
has also affirmed the right of the several 
states to adopt the doctrine,* there would 


1 Broder v. Water Co., ror U. S. 274, at page 
276, citing: Atchison v. Peterson, 20 Wall. 507. 
Basey v. Gallagher, 20. Wall. 670. Forbes v. 
Gracey, 94 U.S. 762. Jennison v. Kirk, 98 U. S. 
453- 

2 See Coffin et al. v. Let Hand Ditch Co., 6 
Colo., 433, at pages 446-47. 

3 See cases in Note 14. 

* United States v. Rio Grande, etc., Co., 174 
U. S. 690, at pages 702-3. There the right of a 
state to adopt the appropriation of water doctrine 
is stated to be subject to the two exceptions: (1) 
that it cannot thereby destroy the right of the 
United States as a riparian claimant, and (2) that 
it cannot thereby interrupt the navigability of 
streams. As to the second exception, it should 
be borne in mind that the petition in intervention 
of the United States in the Kansas-Colorado 
water-suit, sets up that the Arkansas River is 
navigable in Arkansas and in Indian Territory, 
though that question may never be material. A 
third exception to the right of a state to adopt the 
appropriation of water doctrine has apparently 
been established by the decision on demurrer in 
the Kansas-Colorado suit itself, viz: That by 
adopting the appropriation of water doctrine a 
state may not deprive a state lower down the 
stream from all use of the water. Kansas v. 








| Colorado, 185 U.S. 125. 
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seem to be little doubt that the appropria- 
tion of water doctrine will stand, though it 
will undoubtedly be given some interstate 
application which will protect as fully as 
may be, the rights of water users in states 
lower down the stream.' 


1 The Kansas Supreme Court attempts to show 
that by authority of Congress the common law, 
and, in consequence, the riparian-right doctrine, 
was extended over the arid region. Clark v. Alla- 
man (Kas.), 80 Pac. 571. It should be noted, 
however, that general statutory provisions adopt- 
ing the common law leave that law subject to 
change by special statutes, and that, as a result, 
the Federal Act of 1866, and subsequent acts, 
excepted the riparian-law doctrine from the com- 
mon law prevailing in the arid region controlled 
by the United States, if it had not already been 
excepted. Moreover, the common law has never 
been adopted in the several states and territories, 
except so far as applicable to conditions there; 
and the riparian-law doctrine has certainly never 
been “applicable” to Colorado and the rest of 
the strictly arid region. It is further to be re- 
membered that even if it must be deemed that 
from an early day the common law has fixed 
rights to water in the arid region, it by no means 
follows that the riparian-law doctrine. has been 
part of it there. The common law has consider- 
able flexibility, and just as its existence in the 
several states of the United States is consistent 
with the ownership of land in those states being 
non-feudal. so its application to the arid region 
is perfectly consistent with the appropriation of 
water doctrine. It may indeed, be asserted that 
the doctrine of appropriation of water has always 
been the common law doctrine for arid regions, 
just as that of riparian rights has always been 
the common law for wet localities. It is no 
objection to the appropriation of water doctrine 
as the common law rule for arid regions to say 
that it is a new pronunciamento of the courts. 
The Rule against Perpetuities, for instance, was 
not announced in any form until after 1607, the 
year which the Colorado statute names as the one 
in which the common law adopted by Colorado 
shall be ascertained; yet the Colorado Supreme 
Court very properly held that the Rule against 
Perpetuities exists.in Colorado, and that too, in 
the very latest form ‘given to it by the English 
courts. The reasoning of the Colorado court is 
found in the following sentences: ‘*The common 
law thus being a constant. growth, gradually ex- 
panding and adapting itself to the changing con- 
ditions of life and business from time to time, 
what the law is at any particular time must be 





Upon the question of the right method of 
protecting riparian proprietors in the down- 
stream states, there is room’ for a difference 
of opinion, but it would seem as if the con- 
tention of the United States as intervenor 
in the Kansas-Colorado suit is right. Where 
a state higher up on a stream adopts the 
appropriation of water doctrine, riparian 
rights in a state lower down on the stream 
are necessarily to some extent infringed, 
and as long as it is established that the 
upper state has a legal right to adopt the 
appropriation doctrine, the only way for 
riparian owners in the lower state to get 
other recompense than damages ' is to come 
in as appropriators. They can do this by 
insisting that appropriation, historically and 
in essence, knows no interstate lines; that, 
fundamentally, it requires only the diversion 
of water and its application to a beneficial 
use to establish an appropriation ;? and that 


determined from the latest decisions of the courts; 
and the recognized theory is that aside from the 
influence of statutory enactments the latest judicial 
announcement of the courts is merely declaratory of 
what the law ts, and always has been. We are at 
liberty, therefore, if not absolutely bound thereby, 
to avail ourselves of the latest expression of the 
English courts upon any particular branch of the 
law, in so far as the same is applicable to our insti- 
tutions, of a general nature, and suitable to the 
genius of our people, as well as to consult the 
English decisions made prior to 1607.” Chilcott 
v. Hart, 23 Colo. 40, at page 56. What was true 
of the Rule against Perpetuities is no less true of 
the arid region appropriation of water doctrine. 

1 In Nebraska an appropriator’s right to the 
use of the water appropriated is superior to that 
of a riparian owner, even though the latter be 
higher up on the stream, where the riparian 
owner, after the appropriation, seeks to make 
reasonable use of the stream for the irrigation of 
the riparian lands; but the riparian owner can 
recover damages to the extent that his riparian 
rights are-impaired. McCook Irrigation & Water 
Power Co. v. Crews (Neb.), 102 N. W. 249. See 
former opinion in same case in 96 N. W. 996. 

2 “This appropriation is the intent to take 
accompanied by some open physical demonstra- 
tion of the intent, and for some valuable use.” 
McDonald v. Bear River Co., 13 Cal., 220. See 
Ft. Morgan Land & Canal Co., v. Ditch Co., 18 
Colo. 1. 
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on such basis, riparian owners in the down- 
stream state may easily be held to be appro- 
priators and as such entitled to share, ac- 
cording to priorities of appropriation, in the 
waters of the interstate stream. In other 
words, the situation between an appropria- 
tion-law state higher up on a stream and a 
Tiparian-law state below, with respect to 
that particular stream, should be held to 
be the same as that which exists where two 
appropriation-law states are disputing over 
water. In the latter case it has been held 
that an appropriator in the lower state can 
go into the federal court and compel the 
appropriators in the upper state to allow 
enough water to come down to give him 
his rightful share. While the appropriator 
in the lower state cannot go into the upper 
state’s courts and compel an adjudication of 
his priority of rights under the latter’s local 
statutes,” he can go into the federal courts 

1 Howell v. Johnson, 89 Fed. 556. To the 
same effect is a so far unreported decision by 
Jadge Hallett in the Circuit Court for the Dis- 
Eaton. 
The opinion in that case was filed Feb. 27, 1905. 
See also Willey v. Decker (Wyo.), 73 Pac. 210. 

2 Lamson v. Vailes (Colo.), That 
the courts of the upper state cannot, even by 
consent, adjudicate finally the rights of wwater- 


trict of Colorado in the case of Hoge v. 


61 Pac. 23. 


users in the lower state, see Conant v. Deep Creel: 
etc., Irrigation Co. (Utah), 66 Pac. 188. But 
see Willey v. Decker (Wyo.), 73 Pac. 210, appar- 
ently contra. 








and get adequate relief. So a riparian pro- 
prietor appropriator,' living though he does 
in a down-stream state, should be given the 
protection in the federal courts against di- 
version in an up-stream state which he would 
be given if he were an appropriator in a 
down-stream appropriation law state. 

In closing it should be said that in the 
Kansas-Colorado water suit a serious con- 
dition is presented, and the Supreme Court 
of the United States is the one to deal with 
it. As that court points out: ‘The states 
of this Union cannot make war upon each 
other; they cannot make reprisal on each 
other by embargo; they cannot enter upon 
diplomatic relations and make treaties,”’ ” 
and it is, therefore, the duty of the United 
States Supreme Court to adjust the water- 
rights of the inhabitants of Kansas and of 
Colorado. It is believed that this can be 
done most equitably by adopting the gen- 
eral legal doctrine advocated by the inter- 
venor, the United States, viz: That priority 
in the appropriation of water, regardless of 
which state the appropriation was made in, 
must control. 

DENVER, Cov., September, 1905. 


1 This is a correct designation, owing to the 
fact that even the riparian-rights doctrine allows 
the reasonable use of the waters of a stream for 
See Long on Irrigation, Sec. 11. 


Colorado, 


irrigation. 
2 Kansas v. 185 U. S. 125, 


143. 


at page 
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The problems arising from the multi- 
plication of judicial precedents are among 
the most pressing that confront not only 
the reformers of our jurisprudence, but the 
practitioners who endeavor to prepare their 
cases with the accuracy they deserve. As 
it is an increasing difficulty, discussion of the 
many phases of the subject is natural and 
desirable, for as the time of reform is forced 
upon us it is important that lawyers have a 
clear understanding of the problem and of 
the suggestions which the history of the 
jurisprudence of other nations may afford. 
It is worthy of notice that discussions of this 
sort are of increasing frequency in.the meet- 
ings of our Bar Associations and in the pages 
of our magazines. 

Chief among these is the controversy be- 
tween the advocates and opponents of codi- 
fication as a remedy. Many articles upon 
this subject have been reviewed in our recent 
issues. The chief argument of the oppo- 
nents is that good codification is impossible, 
and, therefore, will only increase the diffi- 
culty. They add to this the historic evidence 
that a written code is soon interpreted by 
judicial decisions until the judge-made law 
surpasses the written in volume and impor- 
tance. The reply to this is usually that the 
code, at least, will give us a fresh start. 

Dr. Taylor’s ‘address before the Virginia 
State Bar Association, which we publish in 
this number, throws fresh light on the his- 
toric evidence that permanent adherence to 
written law is impossible for an advanced 
civilization. The analogies afforded by the 
history of Rome and England have been the 
subject of recent discussions by specialists 
in ancient law, but, although the facts re- 
garding the interpretation of our Constitu- 








tion are even more familiar, his bold concep- 
tion of these decisions as an adaptation rather 
than an interpretation, pointing the way to 
like developments in future when the real or 
fancied dangers from changes in industrial 
conditions demand a different relation be- 
tween corporations and the state, is a new 
presentation which deserves the attention 
the reputation of its author is sure to com- 
mand. 

Dr. Taylor’s long residence abroad and his 
devotion at that time to the historical rather 
than the practical side of constitutional law 
and jurisprudence have not only won him a 
wider recognition in England than at home, 
but have caused us, perhaps, to think of him 
more as a student of institutions than as a 
lawyer, but his work of recent years in prac- 
tice in Washington, as evidenced by the recent 
publication of his new book on “ Jurisdiction 
and Procedure in the Supreme Court of the 
United States,’’ remind us that his ability and 
experience are not confined to the subjects in 
which he made his early reputation. 

The beginning of the beautification of Amer- 
ican life as evidenced in our modern public 
buildings very properly finds an opportunity 
in the court-rooms. Decorations of some of 
the New York courts have been frequently 
described in current magazines and we have 
thought that the profession would be interested 
in the account we publish in this issue of the 
paintings that will lend dignity to the Supreme 
Court-room at St. Paul. We were fortunate 
in securing the services of so able a critic as 
Miss Nabersberg to prepare our description. 
We wish also to acknowledge the kindness of 
Mr. La Farge in loaning us the photographs 
we reproduce. 

To show that the question of the rights of 
carriers to grant exclusive privileges on their 
premises to others who deal with the public 
is still a live one, we need only to note the 
story of the recent New Hampshire cases 
referred to in Mr. Wyman’s article in this 


issue. An earlier case had held that the rail- 
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ways could not discriminate among express- 
men. Within the last few years, however, 
the matter was reopened by the Boston & 
Maine Railroad, which granted an exclusive 
privilege to a certain baggage transfer in its 
Manchester Station. Upon the first hear- 
ing the Supreme Court adhered to the earlier 
law, but later, upon rehearing, the decision was 
for the railroad. An interesting readjust- 
ment of the judicial establishment occurred 
between the two hearings. 

The very modern subject of private car 
lines and refrigerating charges is also a phase 
of the topic of Mr. Wyman’s article which 
will command general interest. Mr. Wyman 
has been a frequent contributor to our pages 
in the past and we need only add, for the in- 
formation of our readers, that the subject of 
his article is included in his course on public- 
service corporations at the Harvard Law 
School. 

It has, sometimes, 
been observed that 
the tremendous strain 
of trial practice wears 
out a lawyer before 
his time, and it seems 
generally true that 
the trial lawyers who 
survive to a vener- 
able age have, in 
their later years, been 
diverted to other 
fields of practice. It 
is natural that the 





R. D. McGiszon, K. C. 


effect of trials upon - 


judges should be less wearing and it is pleasant 
to note the occasional instances of efficient ju- 
dicial service at extreme old age. In our own 
country much attention has recently been 
called to the remarkable activities of Judge 
Jackson, of the United States District Court 
of West Virginia. 

The record of Lord Halsbury, however, 
with his multifold responsibilities is a marvel 
among his own people, and his eightieth birth- 
day well deserves recognition on this side of 
the Atlantic. 

The author of our narrative of the vener- 
able chancellor was born in Montreal, in 1857, 
and is a graduate of the college and law school 
of McGill University in that city. He was 











admitted to the Bar of Lower Canada in 
1879, and ten years later became Queen’s 


Counsel. He has always practised in Mon- 
treal, and has devoted himself exclusively to 
his profession. He is counsel for a large 
number of corporations and other financial 
institutions and the senior member of the firm 
of McGibbon, Casgrain, Mitchell & Surveyor. 

Though eastern 
readers do not always 
appreciate the impor- 
tance of the water- 
problem in the West, 
lawyers: are familiar 
with the fact that the 
courts of our western 
states have felt obliged 
to make variations in 
the common law re- 
specting some ancient 
property‘rights toadapt 
them to the necessities 
of their communities. 

These changes in the mining law are prob- 
ably more familiar than those with respect to 
riparian rights, but the importance of the 
latter is well indicated not only by the dignity 
of the parties involved in the Colorado-Kansas 
water suit, but by the magnitude of the in- 
terests described in Mr. Costigan’s contribu- 
tion to this number. 

He is a native of Chicago and a graduate 
of Harvard College and Law School, and has 
practised in Salt Lake City, New York City, 
and Denver, where he also taught in the 
Denver Law School. He has recently been 
appointed Professor of Law at the University 
of Nebraska. 

In this issue we offer a development of our 
editorial department which we believe will 
prove indispensable to careful lawyers. The 
reviews of current legal articles will, hereafter 
include reference to all such articles as are 
not summarized. The notes of recent cases, 
prepared by the editors of the West Publish- 
ing Company, whose work on the Reporter 
system affords exceptional opportunity for 
selection of cases, will be further annotated 
by a group of eminent teachers and practi- 
tioners who will show the exact importance 
of cases in the subjects upon which they are 
experts. 





Grorce P. CosTiGan, Jr. 
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CURRENT LEGAL ARTICLES 





This department represents a selection of the most important leading articles in all the English and American 


legal periodicals of the preceding month. 


The space devoted to a summary does not always represent the relative 


importance of the article, for essays of the most permanent value are usually so condensed in style that further abbre- 


viation is impracticable. 





ACCIDENT (See Definition). 





BIOGRAPHY (Alexander Asher Dean). 
Anonymous, Scottish Law Review (V. xxi, p. 
255). 


CARRIERS. ‘‘ When Negligence of, Carrier 
Will Render Him Liable for Loss of Goods 
Caused by Act of God,” by John T. Marshall, 
Central Law Journal (V. 1xi, p. 85). 





CONSTITUTIONAL LAW. ‘The Juvenile 
Court in Utah as a Branch of Equity — Con- 
stitutionality,”” Anonymous, Central Law Jour- 
nal (V. 1xi, p. ror). 





CONSTITUTIONAL LAW. ‘‘The Law of the 
Constitution in Relation to the Election of 
President,’’ by T. Hampton Dougherty, Al- 
bany Law Journal (V. lxvii, p. 195).- 

CONSTITUTIONAL LAW. ‘“‘Legislative and 
Judicial Encroachments on Constitutional 
Provisions,”” by Robert M. Rowland, Central 
Law Journal (V. 1xi, p. 181). 





CONSTITUTIONAL LAW (Regulation of 
Rates). ‘‘Regulation of railway rates by 
Congress is impracticable,” asserts Blackburn 
Esterline in the July American Law Review 
(V. xxxix, p. 517). He admits that Congress, 
under its power to regulate commerce may 
establish a schedule of rates subject to certain 
limitations. This is a legislative function, the 
reasonableness of which is subject to review 
by the judicial department. His principal 
reason for his thesis seems to be the length of 
time that elapsed between the argument and 
the decision of certain cases in the past 
involving rates on a comparatively small frac- 
tion of our railroad mileage. 





CONSTITUTIONAL LAW. ‘Regulation of 
Corporations,’ by Hon. Thomas Hagsett, 





Hon. C. T. Lewis, and Hon. Howard C. Hol- 
lister, Ohio Law Bulletin (V.1, p. 296). 





CONSTITUTIONAL LAW. ‘‘The Regulation 
and Taxation of Corporations,’’ by Hubert B. 
Fuller, Ohio Law Bulletin (V. iv, p. 277). 





CORPORATIONS (Federal Jurisdiction). An 
address by Judge Jacob Trieber before the 
Arkansas Bar Association on ‘‘The Jurisdic- 
tion of Federal Courts in Actions in Which 
Corporations are Parties,” is published in the 
July American Law Review (V. xxxix, p. 565). 
The author analyzes the decisions and sum- 
marizes the law upon this subject. He par- 
ticularly emphasizes the difficulties arising out 
of the modern problem arising from incorpo- 
ration in more than one state. 

‘“‘A foreign railroad corporation which by 
the laws of a state may become a domestic 
corporation of the latter state upon complying 
with certain statutory requirements, is still for 
jurisdictional purposes of the federal courts 
a foreign corporation, authorized to maintain 
suits against citizens of that state or remove 
them from a state court, but for the purpose 
of enjoying all the rights, privileges, and im- 
munities of domestic corporations, including 
the exercise of the right of eminent domain, it 
is a domestic corporation, and that in the face 
of a constitutional provision of a state that 
the legislature may authorize foreign corpora- 
tions to do business in the state but shall not 
grant them the power to condemn or appro- 
priate private property.” 

He suggests the advisability of legislation 
to remove these anomalies. 





CORPORATIONS. ‘‘Alabama’s New Cor- 
poration Law,” by Armstead Brown, American 
Lawvyer (V. xiii, p. 327). 

CORPORATIONS (See International and Con- 
stitutional Law). 
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CRIMINAL LAW (See Procedure). 


DAMAGES. “Mental Anguish as an Ele- 
ment of Damage,”’ by George Lawyer, Central 
Law Journal (V. ixi, p. 147). 

DEFINITION (Accident). The cases defin- 
ing the meaning of ‘‘accident’’ in relation to 
the verdicts of inquest juries, accident in- 
surance policies, and friendly society rules, 
and workmen’s compensation acts, are col- 
lected in an article entitled, ‘‘ Definitions of 
Accident, Accidental, Accidentally,’’ by Stan- 
ley B. Atkinson, in the August Law Maga- 
zine and Review (V. Xxx, Pp. 439). 


DIPLOMACY (Monroe Doctrine). In the 
July American Law Review (V. xxxix, p. 495) 
Alfred Spring publishes an interesting dis- 
cussion of the history and extent of our for- 
eign policy known as the Munroe Doctrine. 


EDUCATION. The results of President Ed- 
mund J. James’s ‘‘Inquiry into the Present 
Condition of Education,” which has 
already been commiented in the 
press, are summarized in the July American 
Law Review (V. xxxix, p. 581). 


Legal 


much on 


FEDERAL JURISDICTION. ‘‘The Common 
Law in Federal Jurisprudence,” by Thomas 
Dent, Central Law Journal (V. 1xi, p. 123). 


FEDERAL JURISDICTION 
tions). 


(See Corpora- 


HISTORY (Biblical Reference). The Law 
Magazine and Review for August (V. xxv, p. 387) 
publishes an interesting collection of biblical 
references and quotations bearing upon legal 
subjects by James Williams, under the title 
of ‘‘The Bible in Law.” 

HISTORY. ‘‘The Booth Case. A Chapter 
from the Judicial History of Wisconsin,” 
by Hon. John B. Winslow, American Law- 
yer (V. xiii, p. 275). 

HISTORY (English Manorial System). ‘‘ Vino- 
gradoff on the Manor’”’ is the title of a review 
of Professor Vinogradoff’s recent work en- 
titled ‘‘The Growth of the Manor,” by W. 
Paley Baildon the July /aw Quarterly 


m 














He says that although 
its author modestly calls it ‘‘a summing up”’ 
this description though correct is incomplete, 


Review (V. xxi, p. 294). 


for it is ‘‘much more than a mere colorless 
summary of the work of other writers, and 
the submission of a choice of views to the 
reader; it is more in the nature of a review 
of many expert opinions by an expert him- 
self; it is the summing up and judgment of 
the chancery side rather than the placing 
of facts before a jury such as obtains at com- 
mon law. The book is eminently one for 
senior students, who careful 
study of the voluminous literature on the 
subject, who have some knowledge of the 
intricacies of and who are ac- 
quainted with court rolls, extents, and plea 
rolls; these will read it with pleasure and 
advantage, but these only.” 

The author then gives a summary of the 
work including some criticisms and finally 
expresses regret that the work has not cov- 
ered the history of a later period than domes- 
day. 


have made a 


domesday, 


HISTORY (Magna Carta). To the July Law 
Quarterly Review (V. xxi, p. 250) Professor P. 
Vinogradoff contributes a of Mr. 
McKechnie’s Commentary on the Great Char- 
ter of King John, a review of which by Mr. 
Neilson. in the July Juridical Review was 
summarized in our September number. He 
gives a series of criticisms of details in the 
several chapters of the book, concluding with 
a brief estimate of the importance of Magna 
Carta, which he says depends upon ‘‘ whether 
it should be considered as a grant, or a treaty, 
or a statute, or a code.’’ He regrets a want of 
definiteness in this respect in the instrument 
itself but feels that ‘‘as the contents of the 
charter include, by the side of restrictions 
on royal power, provisions for the general 
welfare of the country, and parallel conces- 
sions on the part of the barons in regard to 
their tenants, it seems appropriate to con- 
sider Magna Carta as a stabilimentum, a leg- 
islative enactment formulated in concert by 
king, church, and barons, as participants in 
sovereign power. The historical importance 
of this mode of legislation was considerable 
it brought the notion of a compact between 
king and subjects into public law, and thus 


review 
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prepared the ground for the development of 
a system of estates and of Parliament.” 
He criticises Mr. McKechnie’s book for 


neglect of this side of the subject, but expressly ° 


disclaims any desire to lessen the recognition 
of the great service of the book as a guidz 
to the great charter in its immediate sur- 
soundings, but he desires that this should be 
supplemented by another bearing on the his- 
tory of Magna Carta in succeeding centuries. 

INTERNATIONAL LAW (Rights of Neutral 
Shareholders in Corporations of a Belligerent). 
Sir Thomas Barclay discusses an interesting 
question on international law in the July Law 
Quarterly Review (V. xxi, p. 301) entitled 
“The South African Railway Case and Inter- 
national Law.”’ This railway was constructed 
under a concession of the South African Re- 
public prior to the Boer War on the condition 
that the government might appropriate it upon 
making indemnity in time of war. The gov- 
ernment of the republic exercised its right and 
gave notice to that effect. The English later 
by proclamation announced that they would 
not recognize alienation of property within the 
republic made by it after the date of the 
proclamation. Later, upon evidence discov- 
ered of the use for belligerent purposes of the 
railway, the property was seized by the Eng- 
lish military government. Much of the stock 
of this railway was held by investors in 
neutral countries and probably many of their 
shares were acquired during the war directly 
from the South African Republic which had 
owned a large block of shares previously. 
Foreign owners have addressed the British 
foreign office as to its intentions regarding 
their rights and a reply has been made that 
compensation will be offered to shareholders 
who prove that their shares belonged to pri- 
vate persons before the outbreak of the war. 
It is not alleged that the property in the 
railway passed to the British Government on 
the outbreak of the war. But its policy ap- 
pears to be to confiscate the shares held then 
by the South African Republic as having at 
some date during the war become the property 
of Great Britain. But the author declares 
“that a confiscation based on an arbitrary 
distinction, devoid of legal foundation, might 
obviously become a most dangerous precedent, 





especially in the hands of some filibustering 
government.”’ The possible attitude that the 
government is entitled to shares acquired from 
the republic after the publication of the notice 
above referred to or after the date of the 
proclamation of annexation the author con- 
tends is improper, because, as a matter of fact, 
these proclamations do not seem to have been 
brought to the attention of any possible 
purchasers. 

““The only legal, even judicious course, for 
international law is often only expediency in 
a comprehensive sense. Nevertheless, the 
British Government, having acknowledged the 
existence of the government of the South 
African Republic down to May 31, 1902, when 
the treaty of surrender was negotiated, cannot 
now deny its existence at any time before that 
date, though for political purposes the British 
military commander professed to do so. And 
so long as the government of the South 
African Republic existed, it could dispose of 
what belonged to it. Nobody will dispute 
that the government which displaces another 
government assumes its obligations. Nor has 
any distinction ever been made between obli- 
gations incurred for civil or for military pur- 
poses. Purchases even of war material for 
use against the conquering forces are debts 
properly incurred, and it is immaterial whether 
the purchases were made before or in the 
course of the war. The only criterion is that 
the transactions be bona fide. If the South 
African Republic paid off any part of its debts 
in shares of the railway company, it only 
parted with property which it had a right to 
part with, so long as it continued to possess 
acknowledged corporate existence. If the 
shares are annulled, the right of those who 
received them to be paid otherwise, in accor- 
dance with the terms of their contract, by the 
successor of the South African Republic 
would revive. 

“‘It is to be hoped, apart from the question 
of legality, that the British Government, in 
dealing with the matter, will take into con- 
sideration the danger of creating a precedent 
which might be used, in other similar cases, 
against British investors. 

‘‘The best, and indeed only proper course, 
would be that the British Government, setting 
aside al] questions with individual sharehold- 
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ers, or groups of shareholders, take over the 
railway from the company either in accord- 
ance with the terms of the concession, or on 
such other terms and with such distinctions 
as may be negotiated; in case of disagreement, 
all differences to be submitted to arbitration.” 


JURISPRUDENCE (History). In the July 
Law Quarterly Review (V. xxi, p. 274) Sir 
Frederick Pollock continues his interesting 
commentaries on Maine’s famous work under 
the heading of ‘‘Notes on Maine’s Ancient 
Law.” This is in the form of a running com- 
mentary on the text, which it is impossible to 
summarize. 


JURISPRUDENCE (Analysis of). Judge 
George H. Smith contributes to the July 
American Law Review (V. xxxix, p. 531) 
another of his analyses of the law entitled 
“Of the Subject-matter of Jurisprudence.” 
This is an analysis of the entire field of the 
law which it is impossible to summarize. 


JURISPRUDENCE (English Land Law). In 
the July Law Quarterly Review (V. xxi, p. 221) 
Professor A. V. Dicey discusses what he calls 
‘‘The Paradox of the Land Law,’’ which is 
apparently the result of some of his studies 
in preparation for his recent book on “ The 
Relation of Law and Public Opinion in Eng- 
land in the Nineteenth Century.”’ 

“To the student of legal history the de- 
velopment of the English land law from 1830 
to Igoo presents this paradox: incessant 
modifications or reforms of the law, which 
extend over seventy and have cer- 
tainly not yet come to an end, have left un- 
changed, in a almost untouched, the 
fundamentals of the law with regard to iand. 
The constitution of England has, whilst pre- 
serving monarchial forms, become a democ- 
racy, but the land law of England remains 
the land law appropriate to an aristocratic 
state. This is, in itself, a phenomenon to 
excite attention. It must seem an abso- 
lutely incomprehensible fact to the many 
persons who tacitly assume that the advance 
of democracy necessarily tends towards the 
equal division of property, and especially of 
landed property.”’ 


vears, 


sense 





He gives three reasons for this paradox. 
The first is the universal difficulty of making 
any serious change in property rights except 


‘in the midst of the changes in a political 


revolution. Then there was never in the 
nineteenth century a politically effective 
demand for the reform of the land laws. 
‘‘Nor is it at all clear that the mass of the 
English people are possessed by that vehe- 
ment desire for the ownership of land, which 
is certainly common in some continental 
countries and in Ireland, if one may believe 
the best authorities, amounts to a passion. 
The absence of this desire is, one may assume, 
in part due to economical reasons. Land ‘is 
not a lucrative investment.”’ : 

‘Alterations, lastly, in the fundamental 
principles of the English land law have been 
arrested by the latent conflict between Ben- 
thamite individualism and democratic col- 
lectivism; modern socialism has stopped the 
progress of early radicalism. The whole 
history of public opinion during the last 
forty years bears witness to the conflict, 
sometimes tacit, sometimes open, between 
schools of land reformers who pursued two 
opposed ideals. The progress of collectiv- 
ism is marked in each volume of the statute 
book; the slowness of its progress bears wit- 
ness to the power of surviving Benthamism. 
In any case, the existence of this conflict is 
certain.”’ 

“The hostility of old radicalism to new 
collectivism has divided the army of reform- 
ers. Collectivists and Tories have wuncon- 
sciously not for the first and assuredly not 
for the last time played into one another’s 
hands. The force of the attack on the exis- 
ting land law has been broken, because the 
assailants cannot agree on the method or the 
object of their campaign.”’ 

““The paradox then of the land law is fully 
explainable by the history of public opinion. 
The fundamentals of the land law stand 
unchanged though not unshaken, first, be- 
cause their amendment is a task of great 
technical difficulty; secondly, because there 
has never as yet existed an effective demand 
for any root and branch reform; and, lastly, 
because the conflict between radicalism and 
socialism has for a time arrested every attempt 
to modify our system of land tenure.” 








YIIM 


EDITORIAL DEPARTMENT 601 





JURISPRUDENCE. ‘‘The Human Interest 
of the Law,” by T. R. Hughs, K. C., Canadian 
Law Review (V. iv, p. 419). 


LAWYERS (Their Opportunities). An ad- 
dress by Louis D. Brandeis entitled ‘‘The 
Opportunity in the Law”’ is published in the 
July American Law Review (V. xxxix, p. 555) 
which the author summarizes as follows: 

‘‘Here, consequently, is the great oppor- 
tunity of the bar. The next generation must 
witness a continuing and ever-increasing con- 
test between those who have and those who 
have not. The industrial world is in a state 
of ferment. The ferment is in the main 
peaceful, and, to a considerable extent, silent; 
but there is felt to-day very widely the in- 
consistency in this condition of political de- 
mocracy and industrial absolutism. The peo- 
ple are beginning to doubt whether in the long 
run democracy and absolutism can co-exist in 
the same community; beginning to doubt 
whether there is a justification for the great 
inequalities in the distribution of wealth, for 
the rapid creation of fortunes, more mysteri- 
ous than the deeds of Aladdin’s lamp. The 
people have begun to think; and they show 
evidences on all sides of a tendency to act. 
Those of you who have not had an opportunity 
of talking much with laboring men can hardly 
form a conception of the amount of thinking 
that they are doing. With many it is the all- 
absorbing occupation, the only thing that 
occupies their minds. Many of these men, 
otherwise uneducated, talk about the relation 
of employer and employé far more intelligently 
than most of the best educated men in the 
community. The labor question involves for 
them the whole of life and they must, in the 
course of a comparatively short time, realize 
the power which lies in them. Many of their 
leaders are men of signal ability, men who 
can hold their own in discussion or action with 
the ablest and best educated men in the com- 
munity. The labor movement must neces- 
sarily progress; the people’s thought will take 
shape in action, and it lies with us, with you 
to whom in part the future belongs, to say on 
what lines the action is to be expressed, 
whether it is to be expressed wisely and 
temperately, or wildly and intemperately; 





whether it is to be expressed on lines of evo- 
lution or on lines of revolution. Nothing can 
better fit you for taking part in the solution 
of these problems, than the study, and, pre- 
éminently, the practice of law. Those of you 
who feel drawn to that profession may rest 
assured that you will find in it an opportunity 
for usefulness which is probably unequaled. 
There is a call upon the legal profession to do 
a great work for this country.” 

LIEN (Innkeeper). ‘‘When Will an Inn- 
keeper’s Lien for the Board and Lodging of 
His Guest Extend to the Property of Third 
Persons Brought to the Hotel by His Guest,”’ 
by Walter J. Lotz, Central Law Journal (V. 
lxs, Dp. 43); 





MONROE DOCTRINE (See Diplomacy). 

MUNICIPAL CORPORATIONS  (Constitu- 
tional Law). ‘‘ Municipal Ordinances Relating 
to Materials Entering into Public Work which 
Interfere with Interstate Commerce and the 
Privileges or Immunities of Citizens of Other 
States,” by Eugene McMillin, Central Law 
Journal (V. 1xi, p. 69). 


MUNICIPAL CORPORATIONS  (Constitu- 
tional Law). ‘Restricting Competition in 
Contracts for Public Work — Test of Valid- 
ity,’ by Eugene McMillin, Central Law Jour- 
nal (V. 1xi, p. 204). 


NEGLIGENCE. ‘‘Proximate and Remote 
Cause,’’ by Silas Alward, Canada Law Journal 
(V. xii, p.. 585). 

PERSONS (Legitimacy, English Legacy Du- 
ties). W. P. W. Phillimore concludes in the 
August Law Quarterly Review (V. xxx, p. 422) 
his interesting argument entitled ‘‘ Nullius 
Filius: ‘The Stranger in Blood,’”’ against the 
validity of a long-established ruling of the 
officials of the English Inland Revenue Office, 
classifying illegitimate children as ‘strangers 
in blood,” and requiring them to pay the 
higher duty under the Legacy Duty Act. 
This ruling the author shows is based on too 
literal an interpretation of the old Latin 
phrase ‘‘nullius filius.” He regards it as 
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absurd to depart from the plain grammatical 
sense of the words and apply them “to a 
person who in every point of the law but that 
of succession to property and title is regarded 
as the child of his actual parents.’”’ ‘The 
custom or practice of a government depart- 
ment, though ancient, is no criterion for the 
interpretation of the law, and we may more 
properly say, on the other hand, that every 
action of official bodies should always be 
closely scrutinized, especially when it takes 
the form of imposing a penalty upon any 
particular class.’’ Since the common law is 
more stringent than any other in determining 
legitimacy, the opinion of Blackstone should 
be heeded that ‘“‘any other distinction but 
that of not inheriting which civil policy ren- 
ders necessary would be odious, unjust, and 


” 


cruel in the last degree. 


PLEADING. ‘‘Demurrers to Oral Plead- 
ings,’ Anonymous, Bench and Bar (V. xi, 
Pp. 55). 

PRACTICE. ‘‘ Examination of Party before 


Trial,” by D. H. Fernandez, Oklahoma Law 
Journal (V. iv, p. 1). 


PROCEDURE (Criminal. Appeals. Beck 
Case). An author who styles himself ‘ Ap- 
pellant’”’ contributes to the August Law 


Magazine and Review (V. xxx, p. 399) a new 
criticism of the English system of reviews by 
the Home Office of criminal cases suggested by 
the now famous Beck case and the report of 
the Beck Commission, entitled ‘‘The Home 
Office and Criminal Appeals.’”’ The author 
objects to the suggestion of strengthening the 
legal element in the Home Office as a remedy 
and insists that the real difficulty is in the fact 
that the reviewing body is not an independent 
tribunal, and that it purports to act in the 
‘interest of mercy rather than of justice. 
Moreover, their decisions could hardly have 
more authority so long as the grounds of them 
are not stated, and the policy of secrecy is 
Any tribunal is pretty 


maintained. open 


certain in time to become better than any 
secret one, because it is so much more open to 
amendment.” 











“‘A strong and independent tribunal would 
act in precisely the same manner whether there 


was agitation or not. It would not yield to 
clamor, but neither would it refrain from 
doing justice because it might be charged with 
yielding to clamor; and if the agitators threw 
any fresh light on the subject it would wel- 
come that light irrespective of the quarter 
from which it came. But the Criminal De- 
partment of the Home Office is essentially a 
weak tribunal and, like most weak bodies, it 
follows the line of least resistance. The min- 
imum of trouble and responsibility appears to 
be the great object at which it aims; and, as 
less trouble and less responsibility is involved 
in an affirmance than in a reversal, the ten- 
dency to affirm everything will soon manifest 
itself, more especially as no reasons for affir- 
mance are required. ‘The Home Secretary sees 
no reason to interfere’ is the only announce- 
an announcement which in the 





ment made 
literal sense is not true; for the reasons for 
interference are often clear and manifest.’’ 


A criti- 


”? 


PROCEDURE (Modern English). 
cism of ‘‘Some Evils of the Judicature Acts, 
by Anthony Pulbrook in the August Law 
Magazine and Review (V. xxx, p. 450) asserts 
that the main cause of the passage of this 
legislation was a feeling that law and equity 
should in some manner be fused so that one 
Court might have jurisdiction to grant what 
was termed substantial justice. 

‘‘Great expectations were indulged in that 
the passing of these acts would not only 
reduce the cost of a lawsuit, but bring justice 
to a poor man’s door in such a manner as 
would place him on an equal footing with his 
more wealthy opponent. The Judicature Acts 
having now been in operation for thirty years, 
a sufficient period of time has elapsed to form 
a judgment whether they have effected the 
object anticipated.”’ 

The author feels that these expectations 
have not been realized since a judge adminis- 
tering what is called substantial justice is 
more effectively influenced by the more plau- 
sible advocate whom wealth can more easily 
obtain. He finds a great increase in the ex- 
pense of litigation not only for plaintiffs, but 
for defendants who do not contest liability, 
and for bankrupts. Much of this expense 
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seems to be due to the increasing inclination 
of solicitors to employ counsel for all con- 
tentious matters, some of which the solicitors 
formerly attended to themselves. The fact 
that even the solicitor gets a higher fee when 
counsel are employed on these matters indi- 
cates a reason for the modern tendency. 


PROPERTY (Contingent Remainders). In 
the July Law Quarterly Review (V. xxi, p. 265) 
Edward Jenks, under the title of ‘‘ Future 
Interests in Land” replies to the proposition 
in the article by Mr. Kales (reviewed in our 
June number) that ‘independently of the 
English Contingent Remainders Act, legal con- 
tingent remainders have, as the result of 
recent decisions, ceased to be affected by that 
possibility of failure which for upwards of 
three centuries at least was one of their 
recognized features.’”’ The author notes that 
this is of importance not only to the states of 
the Union, where no such statute has been 
passed, but to England in cases arising out 
of settlements made prior to the statute. The 
author objects to the inferences drawn by Mr. 
Kales from the decisions he cited, for they 
were nearly all rendered in ‘‘cases in which 
the Court was called upon to decide not 
whether a particular limitation took effect, but 
how many members of a class could claim 
under it.’’ All of these he says were influ- 
enced by an attempt to avoid the hard law of 
the case of Festing v. Allen. The other cases 
cited by Mr. Kales, the author distinguishes 
apparently more easily. 

‘‘Even, therefore, where it is a matter in 
dispute only between the different members 
of the same class, the courts have, within the 
last ten years, acknowledged the application of 
the rule whose existence Mr. Kales professes 
to doubt. And, as I said before, I believe 
there is absolutely no case in which a gift to 
a single person has been validated on the 
ground that, though it failed as a contingent 
remainder, it could take effect as an executory 
limitation under the Lechmere and Lloyd rule. 
Even if there were, it would not prove Mr. 
Kales’ thesis, unless it clearly admitted that 
the limitation in question created a remainder. 

‘““Mr. Kales’ argument seems to me to 
amount to this: that because the courts have 
held certain particular forms of limitation to 





have created executory interests, which are, 
of course, incapable of failure through abey- 
ance of the seisin, therefore all future limita- 
tions must be so treated. As the court has, 
in every such case, given elaborate reasons 
why, in its opinion, the limitations in question 
did not create contingent remainders, it seems 
rather hard on their lordships to treat their 
careful distinctions as mere _ subterfuges. 
Whether the two classes of future interests, 
which have existed side by side in English law 
for nearly 400 years, ought now to be assimi- 
lated, is a question of policy which I do not 
propose to discuss here. It may even be that 
such an assimilation may eventually be 
brought about as the result of judicial decis- 
ions. All I wish to point out is, that such a 
result has not yet been reached.”’ 


PROPERTY. ‘Reform of Our Land Laws,”’ 
by Eugene C. Massie, Virginia Law Register 
(V. xi, p. 359). 


PROPERTY (Restraint on Anticipation). An 
interesting criticism of recent English decisions 
on ‘Restraint on Anticipation Under the 
Married Women’s Property Acts,” by Kenneth 
R. Swan, appears in the July Law Quarterly 
Review (V. xxi, p. 233). The equitable doc- 
trine protecting from creditors the separate 
estate of married women, settled with a re- 
straint on anticipation, was early held to 
allow creditors to enforce their claims only 
against income to which she was entitled at 
the time the contract was made and which 
remained in existence at the time of the judg- 
ment. Various statutes have been passed to 
assist creditors in reaching a married woman’s 
separate property, but all have carefully ex- 
cluded from their provisions property which 
she is restrained from anticipating. In some 
recent cases in the House of Lords, however, 
while stating that the law with reference to 
restraint on anticipation has not been changed 
by these statutes, the Court has declared that 
the creditor can reach income, which at the 
date of the judgment she has power to make 
liable for her engagements. The author criti- 
cises this as the abandonment of a rational 
principle for an arbitrary limit, enabling a mar- 
ried woman to anticipate her income to the 
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extent that it accrues before the date of the 
judgment, setting, ‘‘the seal of judicial sanction 
to the long-continued practice which, since the 
decision of Pike v. Fitzgibbon, has gradually 
filched from the married woman restrained 
from anticipation a substantial portion of the 
freedom from liability for her debts which 
equity originally gave her.’’ More recent de- 
cisions have endeavored to extend this relax 
ation and to reach income accrued after the 
date of judgment which can at least be reached 
by further actions on the judgment, and to 
the mind of the author such extension would 
seem a logical result of the decisions he criti- 
cises. The Court, however, has declined to 
make the extension. 

‘‘The question whether restraint on antici- 
pation is, in effect, operative from the date 
of contract, dr from the date of judgment, is 
therefore, reserved for some future tribunal to 
decide. How the courts will meet it, is not 
easy to forecast. For the sake of simplicity 
and convenience in giving effect to the judg- 
ment, doubtless the date of judgment has every- 
thing to commend it. But if judicial consis- 
tency is to be preserved and the equitable 
doctrine of restraint to be upheld in its fullest 
integrity, then the date of contract must un- 
questionably prevail.”’ 

PROPERTY (See Jurisprudence). 

PUBLIC POLICY. 
on Trial,” by Oliver E. 
Lawyer (V. xiii, p. 278). 


Democracy 
American 


‘* American 
Branch, 


PUBLIC POLICY. ‘‘Lawlessness,’’ by Moor- 
field Storey, American Lawyer (V. xiii, p. 290). 


. 





PUBLIC POLICY. ‘‘The Mortality of 
Trusts,” by Henry Wollman, Albany Law 
Journal (V. \xvii, p. 227). 


RAILROADS (See Constitutional Law). 


WITNESSES (Expert Testimony). An ad- 
dress by Lucilius A. Emory before the Maine 
State Bar Association last February on 
““Medical Expert Evidence,’’ is published in 
the July American Law Review (V. xxxix, p. 
481). The author discusses the familiar crit- 
icisms of the system of expert testimony and 
adds the weight of his indorsement to several 
remedies that have frequently been suggested 
and deprecates much of the thoughtless criti- 
cism to which medical witnesses, and the sys- 
tem in general, have been subjected. His 
most striking suggestions are: 

“If we, ourselves, would acquire more 
knowledge; would take more pains to draw 
out medical evidence clearly and accurately; 
would refrain from incomplete and contradic- 
tory hypothetical questions; would allow him 
reasonable limits in which to make clear his 
meanings; would refuse to let him act as coach; 
would frown upon any exhibition of partisan- 
ship; would make him understand that he is 
to be a witness only, and as to the truth only; 
would make him realize by vigorous cross- 
examination that he must be nothing else in 
the case, I think we would, on our part, con- 
tribute much to the desired improvement.” 

He also renews the suggestion that such 
witnesses be appointed by the Court and paid 
by the state. 
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NOTES OF THE MOST IMPORTANT RECENT CASES COM- 
PILED BY THE EDITORS OF THE NATIONAL REPORTER 
SYSTEM AND ANNOTATED BY SPECIALISTS IN 
THE SEVERAL SUBJECTS 


(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Pub- 
lishing Company, St. Paul, Minnesota, at 25 cents each. In ordering, the title of the desired case should be given as well as the 
citation of volume and page of the Reporter in which it is printed.) 


BALLOT. (Votinc MACHINES) with reference to the matter under consideration. 


MICHIGAN SUPREME Court. | The Constitution of Massachusetts provides that 

City of Detroit v. Board of Inspectors of Elec- | representatives should be chosen by a written 
tion, 102 Northwestern Reporter, 1029, appears | vote, and a divided court in opinion of the Jus- 
to be the first case which contains a direct de- tices, 178 Mass. 605, 60 N. E. 139, held that this 
cision as to whether voting by machine is a vote | authorized the use of voting machines. In this 
by “ballot.” | case it is said that no doubt the picture in the 


The Michigan law provides that any city coun- | minds of those who used the words was that of a 
cil may authorize the use of voting machines, | piece of paper with the names of the candidates 
providing that all voting by machine shall be | voted for written upon it in manuscript, but that 
secret. The Constitution declares that all votes | the thing which they meant to stop was oral or 


should be given by ballot, and the question pre- | hand voting, and the benefits which they meant 
sented is whether the statute is in conflict with | to secure were the greater certainty and perma- 
the Constitution. In determining what consti- | nence of a material record of each voter’s act and 


tutes a vote by ballot the court declares that the | the relative privacy incident to doing that act in 
question is not one of mere philology, and that | silence. The Michigan court concludes that as 
the meaning of the words ‘“‘by ballot” is not to | the whole ballot system is based upon the idea 
be limited to the vehicle used in voting or the,| of secrecy, and as this result is as certainly ob- 
method of depositing votes, which was probably | tained by the use of voting machines as by the 


in the contemplation of the framers of the Con- | use of written or printed ballots, voting by ma- 
stitution. The real gist of the decision is con- | chine is a “voting by ballot” within the mean- 
tained in the ensuing statement that the consti- | ing of the Constitution. 

tutional provision is a declaration’ of state policy ——— 

assuring to the elector a secret, as distinguished ILLINOIS SUPREME CouRT. 
from an open or announced vote. Bouvier’s The same question was subsequently brought 
definition of “‘ voting by ballot” is quoted,to show | before the Supreme Court of Illinois in the case of 
that secrecy is the essential part of this man- Lynch v. Malley, 74 Northeastern Reporter, 723. 


ner of voting. Ex parte Arnold, 128 Mo. 260, That court held that the constitution of the state, 
30 S. W. 769, is cited, and the statement therein which provides that all votes shall be by ballot, 
that the expression ‘‘election by ballot’’ has been does not render invalid Laws 1891, p. 178, pro- 
expounded and construed by the various courts | Viding for the use of voting machines. The court 
of last resort, and with entire unanimity de- | rests its decision upon the Michigan case above 
clared to be a secret ballot, and that the essential | referred to, and also reviews the cases In re Vot- 
principle of this manner of voting is that the ing Machines, R. I. 36 Atl. 716, and Jn re House 
elector may conceal from every person the name Bill No. 1291, Mass. 60 N. E. 12g. 

of the candidate for whom he votes, is quoted ——<—— 

with approval. Williams v. Stein, 38 Ind. 90; | BILL QUIA TIMET. (ApprREHENDED INso1- 

/ 


Ritchie v. Richards, 14 Utah, 345, Pac. 670; VENCY OF TorT FEAsSOR) 
and Brisbin v. Cleary, 26 Minn. 107, 1 N. W. 825, TENNESSEE SUPREME CouRT- 
are also referred to as supporting the same idea, An attempted extension of the scope and ap. 


In re Voting Machines, 19 R. I. 729, 36 Atl. 716, | plication of a bill quia timet is denied judicial 
is referred to because the court considered the | approbation in Slover v. Coal Creek Coal Co., 82 
argument that the framers of the Constitution as | Southwestern Reporter, 1131. The complainants 
individuals never had in mind such method of | alleged that they were holders of an unliquidated 
voting, and stated in answer that the question | claim for damages for a tort committed by de- 
was not what limitations they might have had | fendant which was a mining corporation. It was 
in mind by reason of the methods to which they | also alleged that other claims existed growing out 
were accustomed, but what the language of the | of the same occurrence and that suits had been 
Constitution means or might reasonably mean, | commenced thereon which would go to judgment 
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and execution before complainants could obtain 
judgment, and that by the levy of the executions, 
the leases under which defendant conducted its 
business and which constituted its chief asset, 
would be forfeited, and all the assets of the de- 
fendant consumed leaving nothing for complain- 
ants. Complainants further declared that de- 
fendant was using every effort to work out its 
leases and distribute the avails as profits among 
its stockholders, so that its property, which 
chiefly consisted of the mines, would be exhausted, 
converted into cash, and distributed in the form 
of dividends before complainants could obtain a 
judgment. All these allegations together are held 
to be insufficient to support a bill quza timet for 
the purpose of impounding defendant’s property. 


There is nothing new in this decision, but it 
serves to remind those interested in remedial leg- 
islation that between the commission of a tort 
and judgment therefor, there is an interval during 
which the person injured is helpless at common 
law against schemes of a tort-feasor to render 
himself execution proof. Attachment, in a few 
states, affords a remedy more or less effectual. 
See for example, N. Y. Code Civ. Proc., § 635. 


Frank Irvine. 


CARRIERS. (INTERSTATE COMMERCE) 
Texas Court or Civi_ APPEALS. 
A recent case in support of the general propo- 
sition that the federal regulation of interstate 
commerce does not extend to matters of police 
regulation by the states is that of Missouri, K. & 
T. Ry. Co. of Texas v. Nelson, 87 Southwestern 
Reporter, 706, wherein it is held that Tex. Rev. 
St. 1895, Arts. 4560(f) to 4560(h), making railway 
companies liable for the negligence of a servant 
affecting another servant, is applicable to an 
action for the death of a railroad engineer owing 
to a collision between two of defendant’s trains 
though the trains at the time were engaged in 
interstate traffic. It was contended that such an 
application of the statute would render it viola- 
tive of the commerce clause of the Federal Con- 
stitution, but the court holds in the language 
used by the United States Supreme Court in 
Sherlock v. Alling, 93 U. S. 99, that general legis- 
lation of this kind prescribing liabilities or duties 
of a citizen of a state is not open to any valid 
objection because it may affect persons engaged 
in foreign or interstate commerce. King wv. 
Transportation Company, 14 Fed. Cas. 512, 
Houston & T. C. R. Co. v. Mayes, 83 S. W. 53, 
Brechvill v. Randall, 102 Ind. 528, 1 N. E. 362, 
and Norfolk & W. Ry. Co. v. Commonwealth, 93 





Va. 749, 24 S. E. 837, are cited as supporting in 
a general way the proposition passed upon. 
CONSTITUTIONAL LAW. 
PROTECTION OF Laws — RELIGIOUS 
ERTY) 
N. Y. SupREME CourRT— ‘SPECIAL TERM. 
The charter of the city of Buffalo, in defining 
the duties of the school examiners, provides that 
they shall hold at least one stated meeting each 
month, and shall hold examinations at such of 
their regular meetings as they may designate, 
and at least as often as once every three months. 
Acting under this regulation the Board deter- 
mined upon a time for examinations, which time 
included Saturday. An applicant for a teacher’s 
license, alleging that she was a member of the 
Orthodox Jewish Church, under the teaching of 
which labor of any kind on Saturday is regarded 
as sinful, protested against the continuation of 
examination on Saturday, and brought suit to 
enjoin the examiners from continuing the exam- 
ination on that day. There being no statute 
prohibiting the holding of examinations on Sat- 
urday, or requiring the Board to refrain from ex- 
amining on that day persons who observe it as a 
day of worship, or to grant such persons a special 
examination on some other day, the court reaches 
the conclusion that plaintiff was not deprived of 
the equal protection of law or discriminated 
against because of her race by being denied such 
examination on some other day than Saturday. 
This holding seems to rest largely upon the view 
which the court takes of the legal status of Sun- 
day, which, it is affirmed, is regarded as a day of 
rest, merely because it was regarded as such at 
common law before that system was adopted in 
New York, and not because of its religious ob- 
servance by any particular sect. The whole 
matier seems to be summed up in the court’s 
statement that the transaction of public business 
on Sunday is prohibited because of the character 
of the day as a civil institution. Cohn v. Towns- 
end, 94 New York Supplement, 817. 


(DENIAL OF EQuaL 
Lin- 


CUSTOMS DUTIES. (DamacEe To MERCHAN- 
DISE — REFUND oF DuTIES — SALVAGE) 

Circuit Court oF APPEALS — SECOND Circuit. 

The first construction which we have noticed of 
the provisions of the so-called Tucker Act is that 
contained in United States v. Cornell Steamboat 
Co., 137 Federal Reporter, 455. Rev. St. Sec. 2984 
(U. S. Comp. St. r90r1, p. 1958), declares that the 
secretary of the treasury is authorized to abate 
or refund the amount of impost duties paid or 
accruing upon imported merchandise damaged or 
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destroyed accidentally while in custody of the 
officers of the customs. Such merchandise was 
saved from destruction by fire and the salvors 
filed a petition against the United States for an 
award of salvage. For the government it was 
contended that the statute confided to the sec- 
retary of the treasury an absolute and irreview- 
able discretion to refund in such a case or refuse 
to do so as he might see fit. But it was held that 
the secretary might not refuse arbitrarily or ca- 
priciously, and where all the facts enumerated in 
the section are presented to him, undisputed, it 
should be assumed that that would satisfy him 
that the case was within the terms of the section. 
It is also decided that under the circumstances 
existing in the case the government had such an 
interest in the property that it should respond 
to those whose services prevented the loss which 
it would otherwise have sustained through the 
refund. 


DAMAGES. (REMOTENESS) 
MissourRI SUPREME CourrT. 
An item of damage for breach of a building con- 
tract which on its face seems remote, and is so 
held by the court, is put forward in Harrison v. 
Craven, 87 Southwestern Reporter, 962. Plain- 
tiff employed defendant to purchase land on which, 
together with land already owned by him, plain- 
tiff intended to erect a building. -Defendant 
bought the land in his own name and refused to 
convey to plaintiff, except on payment of a price 
largely in excess of that paid by him. Plaintiff 
was thereby unable to commence work on the 
building until over a year from the time when he 
intended to do so. In the meantime the price 
of labor and materials for building increased. It 
was not shown that when the agency was created 
plaintiff had any contract for the erection of the 
building, nor that defendant knew that the price 
of labor and materials were going up. In an 
action to compel defendant to convey to plaintiff 
and for damages for the breach of the contract 
of agency, a recovery for the increased price of 
labor and materials for building was denied on 
the ground that this element of damage was too 
remote. 


DRUGGISTS. (NEGLIGENCE IN FILLING PRE- 
SCRIPTION — JupiciaL NoTIce) 

New York SUPREME Court — TRIAL TERM. 

A case of such importance as to justify mention, 
although it was decided at trial term, is Laturen 
v. Bolton Drug Co., 93 New York Supplement, 
1035. A physician gave a prescription to his 
patient calling for “Elixir Pinus Comp. cum 





Heroin.”” The compound called for was a pro- 
prietary medicine and was known as Elixir Pinus 
Compositus ‘with’? Heroin. The same manu- 
facturer also made an Elixir Pinus Compositus 
without any Heroin. The druggist to whom the 
prescription was taken examined a pamphlet 
issued by the manufacturer and discovered that 
the proportion of Heroin contained in the mix- 
ture known as Elixir Pinus Compositus with 
Heroin was one twenty-fourth of a grain to the 
dram. Acting on this information the druggist 
added one twenty-fourth of a grain of Heroin 
per dram to the Pinus Compositus. As a mat- 
ter of fact the Elixir Pinus Compositus con- 
tained a certain portion of morphine which was 
omitted in the Elixir Pinus Compositus with 
Heroin, that substance itself being a preparation 
of morphine. The prescription as compounded 
consequently contained more morphine than the 
physician intended. On these facts it is held 
that the druggist was not negligent in compound- 
ing the prescription, the negligence, if any, being 
that of the physician in not giving his directions 
more explicitly. This is the point which seems 
to be of chief importance, and to which the largest 
portion of the opinion is devoted, although the 
case might well have been decided on the common 
sense view of the matter taken by the court when 
it says that it will take judicial notice of the 
scientific fact that one-tenth of a grain of mor- 
phine, taken every four hours, could not have a 
poisonous effect. 


This case seems to decide a point that lies be- 
tween the general rule of liability of druggists for 
compounding dangerous medicines, as held in 
Thomas v. Winchester, 6 N.Y. 397, 57 Am. Dec. 
455, and followed generally, Peters v. Johnson & 
Co., 50 W. Va. 644, 57 L. R. A., 428, and the rule 
of non-liab lity for selling unknown dangerous 
proprietary medicines in the unbroken package, as 
stated in West v. Emanuel, 198 Pa. St. 180, 53 
L. R. A. 329. 


FISH AND GAME. (OwneErRsuHIp — Non-REsI- 
DENT LANDOWNERS) 

ARKANSAS SUPREME CovUrRT. 

The precise nature and extent of the right of an 
owner of land to take fish and game thereon is 
determined in State v. Mallory, 83 Southwestern 
Reporter, 955. The particular question at issue 
was whéther Arkansas Act, 1903, p.306 declaring it 
unlawful for any non-resident to hunt or fish at 
any season of the year, violated the provision of 
the Federal Constitution guarantying to all per- 
sons the equal protection of the law. The de- 
fendant Mallory was a non-resident who owned 
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a quantity of land in the state of Arkansas, upon 
which land he hunted. As a conclusion from a 
number of cases cited and considered, it is held 
that the state’s ownership of fish and game, is 
not such a proprietary interest as will authorize 
the granting of a special interest therein, but is 
solely for regulation and preservation for common 
use and is not inconsistent with a claim of indi- 
vidual or special ownership by the owner of the 
soil. In support of this conclusion the court 
cites the following cases: Sanborn v. Ice Com- 
pany, 82 Minn. 43, 84 N. W. 641, 51 L. R.A. 829, 
83 Am. St. Rep. 401; Ice Co. v. Davenport, 149 
Mass. 322, 21 N. E. 385, 14 Am. St. Rep. 425; 
Rowell v. Doyle, 131 Mass. 474; Brown v. Cun- 
ningham, 82 Iowa, 512, 48 N. W. 1042, L. R. A. 
583; Barrows v. McDermott, 73 Me. 441; Wood- 
man v. Pittman, 79 Me. 456, 10 Atl. 321, 1 Am. 
St. Rep. 342; Priewe v. Improvement Co., 93 
Wis. 534, 67 N. W. 918, 33 L. R. A. 645; McLen- 
nan v. Prentice, 85 Wis. 427, 55 N. W. 764; Ill. 
Cent. Ry. Co. v. State of Illinois, 146 U. S. 387, 
13 Sup. Ct. 110, 36 L. Ed. 1018. 

As a more or less necessary corollary of this 
holding it is decided that a landowner’s right to 
take fish and game on his own land which inheres 
in him by reason of his ownership of the soil, is a 
property right subject only to the state’s owner- 
ship and title held to regulate and preserve the 
public use, and hence that a law prohibiting a 
non-resident landowner from enjoying this prop- 
erty right to the same extent that it is enjoyed 
by a resident land owner denies the equal protec- 
tion of the law, and that the taking of such right, 
merely because of non-residence, is without due 
process of law. 


A distinction is to be taken between such game 
or fish as may be found within the boundaries of 
private property and such game or fish as may be 
found elsewhere. The taking of game or fish of 
the latter sort may be restricted to citizens of the 
state. Corfield v. Coryell, 4 Wash. C. C. 371 
(1823); McCready v. Virginia, 94 U. S. 391 (1877). 
In holding that the rule is otherwise as to game 
and fish found within the boundaries of private 
property, the principal case indicates the inac- 
curacy of the rather common allegation that the 
ownership of wild animals not yet reduced to 
possession is in the state. See Geer v. Connecti- 
cut, 161 U. S. 519 (1896). 

Eugene Wambaugh. 

GAMING. (DEALING IN FuTURES — CONSTITU- 
TIONAL Law) 

NortTH CAROLINA SUPREME CovuRT. 

North Carolina Laws, 1905, c. 
dealing in futures, where it is not intended by the 


538, pre yhibiting 





parties that the articles agreed to be sold and de- 
livered shall be actually delivered, is held in State 
v. McGinnis, 51 Southeastern Reporter, 50, not to 
be violative of the constitutional provision guar- 
antying equal protection of the laws, merely be- 
cause section 7 of the act provides that it shll 

not apply to any business corporation, etc., en- 
gaged in the purchase or sale of the necessary 
commodities required in the ordinary course of 
business. This provision is held not to constitute 
a discrimination, because not only the person 
mentioned in the exception, but all other persons 
have a right under the law to make bona fide 
dealings in futures, so that the exception in the 
statute was merely the product of an excessive 
caution. The statute further provides that proof 
that nothing was actually delivered at the date 
of the contract and that a margin was put up 
shall be prima facie evidence that the contract 
was a wagering one. Section 7 above quoted, 
limits the application of this provision to such an 
extent that it does not apply to purchases or sales 
by manufacturers or merchants of 
necessary commodities required in the ordinary 
course of their business, and this exception is 
contended to be a discrimination forbidden by 
amendment 14 of the Federal Constitution. It is, 
however, held that as the provision is a mere rule 
of evidence, it does not render the act invalid, 
inasmuch as the power to prescribe when, and 
under what circumstances, and as to what events 
a certain act chall be prima facie evidence is 
within the legislative discretion in the exercise of 


wholesale 


the police power. 


HIGHWAYS. 





(AuTOMOBILES — LICENSE) 

St. Louis Court oF APPEALS. 
Mo. Laws, 1903, p. 163, section 4, declares that 

any person desiring to operate an automobile in a 
city must procure a license from the license com- 
missioner thereof, and if he desires to operate it 
in the county outside the city limits, he shall 
procure a license from the county clerk of such 
county. In construing this statute in case of 
State v. Cobb, 87 Southwestern Reporter, 551, the 
St. Louis Court of Appeals rules that a license has 
only a local application, affords no protection be- 
yond the boundaries of the jurisdiction of the 
officer who issues it, and, consequently, that an 
automobile owner is required to take out a license 
in each and every county over the roads of which 
he desires to run his machine. 

HUSBAND AND WIFE. (Community PRrRop- 
ERTY — RicHT OF ACTION FOR PERSONAL 
INJURIES) : 

Texas Court oF Civit APPEALS. 
Without argument or citation of authority, it 
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is held in Ligon v. Ligon, 87 Southwestern Re- 
porter, 838, that a right of action against a rail- 
road company for personal injuries sustained by 
a husband after he and his wife have separated 
with the intention of never again living together 
as man and wife and after proceedings for divorce 
were begun, is community property, one-half of 
which may be set apart to the wife on her obtain- 
ing a divorce. y 


INDIANS. (EMANCIPATION FROM FEDERAL Con- 
TROL — SALES OF LIQUOR) 
U.S. SupREME Court. 
In re Heff, 25 Supreme Court Reporter, 506 
decides that an Indian allottee on receipt of his 
first patent under Act of February 8, 1887, must 
be deemed within the provision of section 6 of 
that act that upon the completion of such allot- 
ments and the patenting of the lands to such 
allottees, each allottee shall have the benefit of 
and be subject to the laws of the state where he 
resides. This holding is based upon the fact that 
every allottee is made a citizen and that the issue 
of the final patent provided for by section 5 was 
to be delayed for twenty-five years when it was 
to be issued to the first patentee, or his heirs. 
The case arose on habeas corpus to secure the re- 
lease of a person convicted of selling liquor to an 
Indian, and it is held that inasmuch as under the 
act mentioned, an allottee is a citizen of the 
United States and of the state in which he re- 
sides, the sale of liquor to him cannot be made a 
crime under the federal laws when a sale to any 
other citizen of the state would not be an offense. 
It was also contended that although the United 
States might not have power as a police regula- 
tion to punish the sale of liquor within a state by 
one citizen to another, it had that power if the 
purchaser was an Indian because of the provisions 
of Constitution, article 1, section 8, empowering 
Congress to regulate commerce with foreign na- 
tions, among the several states and with the Indian 
tribes. In answer to this it is in effect decided 
that the power to so regulate commerce, while 
extending to commerce between white men and 
Indians as individuals, ceases when the Indian 
becomes a citizen of the United States and of the 
state in which he resides and does not continue 
ad infinitum merely because a person has Indian 
blood in his veins. 
INNKEEPERS. (Lien — Property oF THIRD 
PERSON IN PossESSION OF GUEST) 
N. Y. Sup. Cr., App. Div. 1st Dept. 
In Horace Waters & Co. v. Gerard, 94 New 
York Supplement, 702, the New York Supreme 
Court commits itself to a holding which, 1t seems, 





is a trifle in advance of the general current of 
authority on this question. It is there held that 
a hotel keeper who receives a guest and furnishes 
her board and lodging from day to day, without 
any special contract as to time or the price to be 
paid, is entitled to enforce an innkeeper’s lien on 
a piano brought into the hotel by the guest, 
though the piano was bought by the guest on 
credit under a contract stipulating that the title 
was to remain in the seller until the price was 
paid, and though the guest left the hotel after 
having leased rooms therein for a definite period 
at a definite rental, and without having paid for 
the piano. The holding seems to be on the 
theory that as there is nothing that requires any 
one to deliver to a guest in a hotel any property 
for the use of the guest, any one furnishing such 
a guest with property is presumed to do so with 
a knowledge of the law which gives to an inn- 
keeper a lien upon the property brought by a 
guest into the hotel, and that a person thus fur- 
nishing a guest with property for his use in the 
hotel voluntarily submits that property to a lien 
in favor of the innkeeper. The force of this hold- 
ing outside of New York is impaired by a strong 
dissent by O’Brien, P. J., in which Patterson, J., 
concurs. 


This case represents the limit which the modern 
decisions have been approaching. Knowledge or 
ignorance on the part of the innkeeper that the 
goods brought by, or sent to, the guests are not 
his property has ceased to be the test; indeed, by 
such a test, the true owner might be divested of 
his property in his chattels by a thief who, un- 
suspected, might put up at an inn with them in his 
possession — a result not shocking in former times, 
but repugnant to modern notions. More recently 
the matter has been approached by inquiring 
whether the true owner is not involved in the 
transaction, by voluntarily giving over possession 
to the guest either before he came to the inn or 
afterward; in either case, the owner may be said to 
give an implied authorization to the person who 
has the goods to deal with them in so ordinary 
a way as going to an inn, and to incur, thereby, 
the usual consequence, that if the innkeeper is 
not paid his bill, goods in the possession of the 


. guest may be held by the landlord. For example, 


it is now definitely established that an innkeeper 
may detain the samples of commercial travelers 
for their bills, notwithstanding it is apparent that 
the title to them is in the employer upon the 
ground of this implied power, even if the employer 
has forbidden the employée to run up bills. The 
present case is but one step further in the same 
direction. 
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INSURANCE. (Injurtes DurinGc ConstrRuc- 
TION OF BUILDING — ‘‘CONTINGENT LIABIL- 
ITy’’ OF OWNER) 


N. Y. SupREME Court, APPELLATE TERM. 

The head-note to the case of Sroka v. Frankfort 
American Insurance Company of New York, 94 
New York Supplement, 501, would seem to state 
a rather startling proposition. It is as follows: 

‘‘A policy insuring the owner of a building in 
process of erection against loss from common 
law or statutory liability arising from the ‘ con- 
tingent liability’ of the assured as owner, for dam- 
ages on account of injuries accidentally suffered 
by any person in connection with and during the 
construction of the building, caused by the act 
or negligence of any contractor or subcontractor, 
imposes no liability on the insurer.”’ 

The proposition that the document purporting 
to be a policy imposes no liability of any kind on 
the insurance company however, to be 
substantiated by the opinion in the case, wherein 
it is said that the somewhat elaborate verbage of 
the policy is well calculated to induce in the 
mind of a layman a belief that he is obtaining an 
insurance against something in return for the 
premium he pays, but that, as a matter of fact, 
the words are meaningless. ‘‘The insurance,” 
says the court, ‘‘is against contingent liability”’ fcr 
the act or negligence of a contractor or subcon- 
tractor. There is no such liability known to the 
law. The owner may be liable in a given case 
for the result of an accident, but his liability in 
such a case will be original and not contingent. 
A suggestion by defendant’s counsel that the 
policy was intended to cover the cost of investiga- 
ting claims and defending actions when the owner 
was wrongfully sued for injuries caused by the 
contractor or his workmen is met by the state- 
ment that it is not apparent why the defendant 
admitted that much liability, unless for mere 
shame’s sake in order to avoid the appearance of 
having given nothing for the premium received 
but that, even in that the ‘contingent 
liability’’ against which the policy purported to 
insure was limited to the owner’s ‘““common law 
or statutory liability’’ and that the expense of 
defending an unfounded claim neither a 
common law nor statutory liability. 


seems, 


event, 


was 


In saying that “the words are meaningless,’’ it 
is possible that the court was discouraged too 
easily. The language of the policy indicates an 
intention that the underwriter shall assume the 
liability which may be cast upon the assured in 
the future by reason of accident; and as the 
liability of the assured has not yet accrued, and 
can never accrue except upon condition that an 


| 
| 
| 
| 
| 








accident shall happen and that an injury shall 
result therefrom, the liability may naturally 
enough be called ‘‘contingent.” 


Eugene Wambaugh. 


INTOXICATING LIQUORS. (INTERSTATE Com— 
MERCE — FRAUDULENT SHIPMENT) 
Kentucky Court oF APPEALS. 
Crigler v. Commonwealth, 87 Southwestern Re- 
porter, 276, contains a holding relative to the 
Interstate Commerce Act, which is analogcus to 
several cases which have been previously de- 
cided, but which involves facts which are some- 
what different from those in any previously 
decided case which we have noticed. Whisky 
manufactured in Kentucky was sent by the dis- 
tiller to Ohio, for the express purpose of having 
it reshipped from that state into a section of 
Kentucky where the local option law was in 
force, and where orders for the whisky had been 
taken by the distiller’s agents. Quoting from 
Austin v. Tennessee, 179 U. S. 343, 21 Sup. Ct. 
132, where Mr. Justice Brown says that the doc- 
trine of original packages has no application 
where the manufacturer puts up the package 
with the express intent of evading the law of 
another state, it is held that the fraudulent in- 
tent of the distiller in the present case prevents 
a reshipment from Ohio to Kentucky from con- 
stituting a subject of interstate commerce. 


Prima facie, transportation from Kentucky to 
Kentucky by way of Ohio is interstate commerce. 
Hanley v. Kansas City S. Ry. Co., 187 U. S. 617 
(1903). Quzre whether this would be true in case 
the very place of shipment and the very place of 
destination were identical. In the principal case 
the places were different; and hence the rule in the 
case just now cited is applicable, unless some 
other distinction can be taken. The distinction 
upon which the decision proceeds being the mere 
intent to evade the statutes of Kentucky, it may 
be interesting to inquire whether the legal result 
would be the same where the intent was wholly 
or partly to obtain for the liquor the improvement 
sometimes supposed to result from transportatign. 
Possibly it is a needless refinement to distinguish 
between the case where this improvement can be 
obtained from transportation within the state of 
manufacture, and the case where it can be ob- 
tained only through subjecting the liquor to the 
climate of another state. It is of greater practical 
importance to notice that in the principal case the 
shipment was from the Kentucky manufacturer to 
his own Ohio agent, and then from that same 
agent to a Kentucky customer, and that, conse- 
quently, the decision does not directly solve the 
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problem when the Ohio consignee is an inde- 
pendent contractor who contemplates making sales 
in Kentucky. Further, as the Kentucky customer 
had been secured before the shipment to Ohio was 
made, and as the shipment to Ohio was restricted, 
apparently, to the very quantity thus ordered, the 
decision does not cover directly the problem when 
the shipment to Ohio precedes the receipt of the 
order from Kentucky, or even when the ship- 
ment to Ohio exceeds the order. 
Eugene Wambaugh. 


JUSTICES OF THE PEACE. (Issuance oF 
Voip Process — LiaBILITy FOR Fase Im- 
PRISONMENT) 

N. Y. Sup. Cr., App. Div. 3p Dept. 

In McCarg v. Burr, 94 New York Supplement, 
675, a justice of the peace is held liable in dam- 
ages for false imprisonment for trying, sentencing, 
and imprisoning a person where he was without 
jurisdiction. Laws 1899, p. 520, c. 275, § 35; 
gives justices of the peace in the city of Glovers- 
ville the same powers, duties, and jurisdiction, 
except in criminal cases, as justices of towns. 
Code Crim. Proc. § 56, gives county courts of 
special sessions exclusive jurisdiction to deter- 
mine charges of cruelty to animals. Code Crim. 
Proc. § 151, requires a warrant issued by a justice 
upon complaint to direct that defendant be 
brought before the magistrate issuing the same, 
or if the offense was committed in another town 
and is one which a court of special sessions has 
jurisdiction to try, it must direct that defendant 
be brought before a magistrate of the town in 
which the offense was committed. The holding 
under these statutes that a complaint charging 
cruelty to animals, committed in another town, 
did not authorize a justice in the city of Glovers- 
ville to make a warrant for the arrest of accused 
returnable to himself is fairly obvious. But it is 
also held, that since the warrant was in excess 
of the justice’s jurisdiction.to issue and was void, 
the act of the justice constituted false imprison- 
ment. 

It is admitted, of course, that for an error of 
judgment in performing a judicial act a judicial 
officer is not responsible civilly. It is also pointed 
out that the cases are not entirely in accord in 
defining the border line beyond which an officer 
cannot go without subjecting himself to civil 
liability. Quoting from Blythe v. Tompkins, 2 
Abb. Prac. 468, where it is held that a justice of 
the peace acts ministerially in issuing and de- 
livering a criminal warrant, so that if a warrant 
is not valid on its face, the justice who issues and 
the officer who executes it are liable for false im- 
prisonment, and citing Reynolds v. Orvis, 7 Cow. 





269, and Austin v. Vrooman, 128 N. Y. 233, 28 
N. E. 477, the court determines that the justice 
acted ministerially and not judicially, and was 
liable for issuing the void warrant. 


MANSLAUGHTER. (FaILuRE TO FuRNISH 
MEDICAL ATTENDANCE — RELIGIOUS BELIEF) 
INDIANA SUPREME Court. 

Owing to a preliminary holding that where in a 
prosecution for involuntary manslaughter the 
court directed a verdict for defendant for the 
reason that the evidence was insufficient to sus- 
tain a conviction, the sufficiency of the indict- 
ment cannot be reviewed on appeal, although the 
court intimated that it did not charge a defense 
the case of State v. Chenoweth, 71 Northeastern 
Reporter, 197, contains no direct decision upon 
the merits. It is, however, strongly intimated 
that where it is the duty of a person in charge of 
an infant child to furnish it with medical atten- 
dance in order to relieve or cure it of disease, it is 
no defense to a prosecution for manslaughter in 
case the child dies from want of such attendance 
that defendant conscientiously believed that the 
teachings of the Bible forbade recourse to medi- 
cal attendance for that purpose and taught that 
prayer was a cure for all disease. 

In the course of the dictum it is stated that the 
religious doctrine or belief of a person cannot be 
recognized as a justification or excuse for his 
committing an act which is a criminal offense 
under the law of the land. In support of this 
doctrine a number of cases are cited including 
Reynolds v. United States, 98 U. S. 145, 25 L. 
Ed. 244; Miles v. United States, 103 U. S. 304, 
26 L. Ed. 481; Specht v. Commonwealth, 49 Am. 
Dec. 518; Commonwealth v. Plaisted, 148 Mass. 
375, 19 N. E. 224, 2 L. R. A. 142, 12 Am. St. 
Rep. 566; Regina v. Downes, 13 Cox, C. C. 111; 
Regina v. Senior, 1899, 1 Q. B. 283; 1 Bishop, 
New Cr. Law, 344, 345; People v: Pierson, N. Y., 
68 N. E. 243. 


MARRIAGE. (IMPEDIMENT— EFFECT AS TO 
INNOCENT Party) 

Texas SUPREME Court. 

A peculiar holding, the explanation of which is 
to be found in geographical and historical facts, 
and in a somewhat self-contradictory statute to 
which those facts gave rise, is contained in Bark- 
ley v. Dumke, 87 Southwestern Reporter, 1147. 
Therein it is Cecided that under the Texas Act 
of January 20, 1840, entitled ‘An act to adopt the 
common law of England, to repeal certain Mexi- 
can laws and to regulate the marital rights of 
parties,” (the body of which is, however, with 
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reference to married persons, inconsistent with 
the rules of common law, and conformable in the 
main to the Spanish law), the common law rule 
declaring void the marriage of a woman to a man 
who is under the impediment of a prior existing 
marriage dces not apply to a woman who ccn- 
tracts the marriage in good faith and without 
knowledge of the impediment, and as long as she 
continues to act innocently she has, as to prop- 
erty acquired within the time, the rights of a 
lawful wife and the corresponding obligations. 
PRACTISING MEDICINE. (Curistian Sci- 
ENCE TREATMENT — CONSTITUTIONAL Law) 
Oun1o SUPREME Court. 
It is now settled in Ohio that the exercise by a 
Scientist of his powers or supposed 
‘absent treat- 


Christian 
powers, though in the form of ‘ 
“appliance, application, operation 
within the meaning of a statute 


ment,’’ is 
or treatment” 
declaring that any one who shall prescribe or 


an 


recommend for a fee, any drug, medicine, appli- 
ance, application, operation or treatment of what- 
ever nature for the cure or relief of any wound, 
fracture, or bodily infirmity or disease, shall be 
regarded as practicing medicine. State v. Marble, 
73 Northeastern Reporter, 1063. 

A contention that the statute was unconstitu- 
tional was based in this case upon the fact that 
members of different of 
not required to pass the same form of examina- 


schools medicines were 
tion before the State Board of medical registra- 
tion and examination. Thus osteopaths were 
examined only in the methods of treatment used 
by their schools, not being required to be familiar 
with the subjects of pathology, chemistry, thera- 
peutics, and the principles and practice of medi- 
cine and surgery. Upon this provision is based 
the argument, that as Christian Science entirely 
excludes drugs and all other material methods of 
treatment, one practising Christian Science should 
not be required’ to pass an examination in various 
different subjects which were not required of the 
osteopath and which had no relation to the prac- 
tice of Christian Science. This argument is met 
by the statement that it is not necessary that 
other schools of healing should be recognized; 
that while the act does not provide a special 
examination and limited certificate for Christian 
Science practitioners, they may obtain a certifi- 
cate to practise medicine upon the same condi- 
tion as others and that there is nothing in the act 
requiring them to use the knowledge after they 
acquire it. A of 
cited in support of the conclusion reached, among 
them being the following: State of Nebraska 
Buswell, 40 Neb. 158, 58 N. W. 728, R. 


number recent decisions are 


24.L. A. 


‘ 












68; People v. Blue Mountain Joe, 129 Ill. 370, 
ar N. E. Williams v. The People, 121 Ill. 
84, 11 N. E. 881; The People v. Gordon, 194 II. 
560, 62 N. E. 858, 88 Am. St. Rep. 165; Bragg 





923; 


v. The State, 134 Ala. 165, 32 South. 767, 5 
L. R. A. 925; The State of Iowa v. Bair, 112 


Iowa, 466, 84 N. W. 532, 51 L. R. A. 776; The 
State of Kansas v. Wilcox, 64 Kan. 789, 68 Pac. 
634; Meffert v. Medical Board, 66 Kan. 711, 
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Pac. 247; State of Maine v. Bohemier, 96 Me. 
257, 52 Atl. 643; People v. Reetz, 127 Mich. 87, 
86 N. W. 396; State v. Biggs, 133 N. C. 729, 46 


S. E. 401, 64 L. R. A. 139, 98 Am. St. Rep. 73 
(monographic note); State v. Heath, Iowa, ror 


N: W. 4209. 


TAXATION. 
TION) 


(NATIONAL BANKs — DISCRIMINA- 


UNITED STATES SUPREME Covurrt. 

In the case of City of Covington v. First National 
Bank of Covington, 25 Supreme Court, Reporter, 
562, it is determined that the retroactive provis- 
ion of Kentucky Act, March 21, 1900, relating 
solely to banks, and charging 
banks with liability for taxes for past years on 
their capital stock, whether held within or with- 
out the state, as well as subjecting them to a 
penalty in addition for delinquency, operates as a 
discrimination against such banks, in view of the 
fact that before the passage of such act national 
banks were not required to return for taxation 


national such 


shares of their capital stock held outside of the 
state, and that other capital is not required to 
do so now. 


TELEGRAMS. 
ANGUISH) 


(DELAY IN DELIVERY — MENTAL 


KENTUCKY CourT OF APPEALS. 
In Western Union Tel. Co. v. Reid, 85 South- 
western Reporter, 1171, it is held that mental 
anguish of a father in beholding the sufferings of 
his child during the period that a telegraph com- 
pany negligently delays delivering a message to a 
physician, announcing the nature of the child’s 
trouble and requesting his immediate presence 
with surgical instruments, is not a proper element 
of recovery against the telegraph company. This 
would seem to be somewhat in conflict with the 
holding of the Supreme Court of Tennessee in 
Western Union Tel. Co. v. W. 
545. 


Robinson, 37 S. 


TRADING STAMPS. (AssiGNasBiLtity — RIGHT 
MERCHANT REISSUE) 
New JERSEY Court OF CHANCERY. 
Other have the trading-stamp 
companies on the defensive, attacking legislation 


OF TO 


cases shown 
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intended to limit or destroy their business, but 
in Sperry & Hutchinson Co. v. Hertzberg, 60 
Atlantic Reporter, 368, however, the company at- 
tempts to restrain a merchant who had no con- 
tract with it, from giving to his customers stamps 
obtained from persons to whom they had been 
regularly issued by merchants who had such con- 
tracts. Stamps are issued to merchants under 
a contract providing that they shall be given out 
to purchasers of goods and that the company 
holds itself ready at all times to redeem the 
stamps in merchandise when a specified quantity 
of them is presented. Under these circumstances, 
it is held that the stamps are choses in action 
which are assignable and over which the trading 
stamp company has no control after they have 
once been given out by a merchant in accordance 
with this contract. It is also held that after 
stamps have been issued in this manner by the 
trading-stamp company, it has no power by a 
subsequent change of its plans and contract with 
its customers to limit the transferable quality of 
stamps theretofore issued and which have passed 
to dealers and persons dealing with its customers 
in the regular way. A contention, so palpably 
untenable as to create some mild surprise that it 
was advanced, is settled by the decision that 
there is no presumption that any particular 
scheme or plan of business, although lawful, is 
necessary, or even specially advantageous to the 
growth of commerce and the advance of civiliza- 
tion, and hence the trading-stamp business is not 
per se one which the courts must protect. 
TRADING STAMPS. (Ricut oF MERCHANT TO 
REISSUE — NATURE OF OBLIGATION) 
U.S.C. C. Ruope Isianp. 
The case of Sperry & Hutchinson Co. v. Me- 
chanics Clothing Company, 135 Federal Reporter, 
833, was unpublished at the time the New Jersey 
case was decided and is in direct conflict with it. 
Here it was held that the complainant had the 
right to restrict the use of the stamps by contract 
and that stamps having once been issued by a 
merchant were functus officio except for redemp- 
tion and though transferable for that purpose, 
defendant’s use thereof was an improper inter- 
ference with complainant’s business, which com- 
plainant was entitled to restrain. The precise 
point of difference between these two cases seems 
to lie in the different view which the Federal Court 
takes of the nature of the transaction between the 
trading-stamp company and the merchant who 
purchases the stamps. The trading stamp is not 
regarded by this court as ordinary property, 
but is said to be sui generis and to represent a 
somewhat complicated transaction imposing nec- 











essary limitations upon the modes in which it 
may be transferred. The trading-stamp com- 
pany by extensive advertising creates a demand 
for the stamps, and in effect sells to the merchant 
the right to supply this demand by issuing stamps 
which are at the time of the issue the property of 
the trading-stamp company. Thus, it is argued, 
the merchant is, in a certain sense, the agent of 
the company in issuing the stamps. Hence, the 
stamp, when issued, represents a closed transac- 
tion between the merchant and the company. 
Under this view the stamp is regarded by the 
Federal Court as a token or voucher of the sale 
and use of a certain amount of advertising, and is 
designed for a single use in an advertising scheme. 
Arguing from this standpoint, it is concluded that 
the merchant who obtains the stamps from per- 
sons who did not acquire them for advertising 
purposes, secures for himself the ability to do 
what it was not intended the collector of stamps 
should do, and that as the trading-stamp company 
has made large expenditures to create a demand 
for the stamps, the merchant who obtains them 
second hand and reuses them as an advertise- 
ment, gets for nothing what others are required 
to pay for, which it is contended he has no right 


to do. 


WILLS. (Direction FOR ERECTION OF MONU- 
MENT — Duty oF ExEcuToR) 
CALIFORNIA CourT OF APPEALS. 
A case for which no known precedent exists is 
that of In re Koppikus’ Estate, 81 Pacific Reporter, 
732. The testatrix left her husband as her sole 
heir, and provided by will for the erection of a 
monument over her grave at a cost of $1,000. 
She also gave directions that she be buried in a 
certain cemetery, and the body was buried there 
with the knowledge and consent of the husband. 
After a petition was filed asking a sale of real 
estate for the purpose of raising funds to erect a 
monument the husband caused the remains to be 
cremated and the ashes were not returned to the 
grave. In opposition to this petition it was con- 
tended that the testatrix by the direction in her 
will attempted to dispose of her dead body, but 
it was held that even if such was her intention it 
was carried into execution by her husband, who 
would have the right to dispose of it himself, and 
that when her grave was located and established 
at the place directed by her, the removal of the 
remains and their cremation did not change its 
location, it having become, for the purposes of 
the case, a certain, fixed, and definite place; a 
grave without regard to the presence therein of 
the body, so that the executor was required to 
erect a monument as contemplated in the will. 
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His Client Won the Case. — The late Charles P. 
Thompson of the Supreme Court at one time 
in his practice had a client named Michael 
Dougherty, who had been arrested for the ille- 
gal sale of liquor. The police had no evidence 
except one pint of whisky, which their search 
of his alleged kitchen bar-room revealed. 

In the Superior Court this evidence was 
produced and a somewhat vivid claim made 
of prima facie evidence of guilt by the prosecu- 
ting attorney. During all this Mr. Thompson 
was silent. When his turn came for the 
defense he arose and said: 

‘‘Michael Dougherty, take the stand.”’ And 
‘‘Mike,”’ with big red nose, unshaven face, 
bleared eyes and a general appearance of 
dilapitation and dejection, took the stand. 

‘‘Michael Dougherty, look upon the jury. 
Gentlemen of the jury, look on Michael Dough- 
erty,”” said Mr. Thompson. All complied. 
Mr. Thompson himself, silently and steadily 
gazing at ‘‘Mike”’ for a moment, slowly and 
with solemnity, turned to the jury and said: 
*‘Gentlemen of the jury, do you mean to say 
to this Court and to me that you honestly and 
truly believe that Michael Dougherty, if he 
had a pint of whiskey, would sell it?” 

It is needless to say ‘‘ Mike” was acquitted, 
— Boston Herald. 


’ 


Colonial. — ‘‘ Colonel’’ McConogue, of Mason 
City, I., a leading lawyer of that State, received 
the sobriquet which lends military dignity to his 
name by having been on the staff of the late 
Governor Boise. He is too young a man to have 
been in the Civil War, and was too busy with 
a paying law practice to help whip the Span- 
iards. The ‘‘Colonel,”’ is a large man, witha 
great store of severe dignity. Some years ago 
he attended the American Bar Association, 
and was constantly referred to by the Iowa 
contingent as the ‘‘Colonel.’’ One day, Mr. 
A——, a little inquisitive lawyer from some- 
where down in Massachusetts, accosted the 
dignified Colonel with: ‘‘ Excuse me, Mr. Mc- 
Conlogue, but will you kindly tell me where 
you got your appelation of ‘Colonel’; you 
don’t appear to be old enough to have been 
in the Civil War?” McConlogue, assuming his 
most imperious look, eyed the little man for 
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fully a minute, and then burst out: ‘‘Good 


God, man, go read your country’s history!”’ 

A Non-Possibility.— He was a large, 
boned, red-faced lawyer from Maine, lately 
settled in a Southern State, and, of course, 
ambitious of making a reputation in his pro- 
His mouth was so large that it was 
unnecessary for him in uttering a word to 
more than half open his mouth, the corners 
thereof being the parts called into requisition. 

He bad on the inquisitorial block, a back- 
woodsman as a witness. The witness had 
replied to a question from the interrogating 
lawyer, that ‘‘It was a non-possibility.”’ 
Quoth the lawyer, ‘‘a non-possibility?”’ ‘‘ Now 
will you tell this Court and this jury here 
what you mean by a non-possibility? Give us 
an example.” Witness: ‘‘Well I think it 
u’d be a non-possibility to make your mouf 
enny bigger widout setting your years furder 
back.” 

Of course the dignity of the court was 
suspended. 


raw- 


fession. 


Lamar and Taft.— Secretary Taft has always 
been an enthusiastic admirer of the late Justice 
Lamar, of Mississippi. Mr. Taft was assistant 
attorney-general when Justice Lamar was on 
the United States supreme bench. The first 
time the big Ohio man appeared before that 
august tribunal, he stumbled through a small 
duty just as the judges were about to retire. 
He was much embarrassed and felt that he had 
not appeared at all to advantage. As he was 
about to hurry away Justice Lamar came over, 
threw an arm over his shoulder and said in 
kindly tones: ‘‘It’s all right, my boy. Don’t 
you be atraid of those old fellows on the bench. 
They won’t bite you. Even if they wanted to 
their teeth are too old and worn to do much 
damage. If you but knew it, yours are twice 
as sharp.”’ The secretary in telling of this 
incident says: ‘‘From that day to this I 
have never ceased to thank the lovable 
Mississippian for making me have faith in 
myself, ”’ 

The Theory of Insurance.— ANx10US INQUIRER 


IN INSURANCE OrFice.—‘‘I understand that 
for $5 I can insure my house for $1,000?”’ 














YUM 
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CLERK. — ‘“‘ Yes, madam; if your house burns 
down, we pay you $1,000.”’ 
INQUIRER. — ‘‘And do you make any 


inquiries as to the origin of the fire?”’ 


CLERK. —‘‘We make the most careful 
inquiries, madam.” 

INQuIRER. — ‘“‘Ah! I thought there was a 
catch in it somewhere.’’ — Fireman’s Fund 
Reco rd. 


Case for the Court’s Ruling.— Going down 
Chesapeake Bay on an excursion when the wind 
was fresh and the white-caps tumultuous, Judge 
Hall, of North Carolina, became terribly sea- 
sick, 

‘‘My dear Hall,” said Chief Justice Waite, 
who was one of the party, and who was as 
comfortable as an old sea-dog, ‘‘can I do any- 
thing for you? Just suggest what you wish.”’ 

‘‘] wish,’’ groaned the sick jurist, ‘‘that 
your honor would over-rule this motion. "’ — 
Boston Herald. 


Ancestral Damages. — Playwrights will hence- 
forth have to be careful how they wound the 
sensibilities of the descendants of historic per- 
sonages hitherto thought to have been ‘bad 
ones.’’ The grandson of Bertier Sauvigny, 
who as comptroller-general of the treasury was 
hanged to a lamp-post during the French revo- 
lution, has obtained a judgment and damages 
against the author of a play descrjbing his 
ancestor as a ‘‘villain,’’ as he probably was. 
What is to prevent the descendants of Cain — 
and there are many — from now bringing suits 
against people who speak of him as a mufderer 
and wanting in the fraternal instinct? 


His One Plea. — Joseph S—— was on trial for 
the murder of his father and mother; the 
evidence was direct and conclusive and the jury 
handed in a verdict of ‘‘Guilty in the first de- 
gree’? without leaving their seats. The judge 
asked ‘‘ Joseph S——- have you anything to say 
before this Court proceeds to sentence?”’ 

‘Only this, Your Honor,” §S replied, 
‘‘T hope you will use the customary leniency 
to orphans.”’ 





On His Own Recognizances. — Peter Smith had 
fallen from an elevator in Kansas City and was 
somewhat shaken up and bruised, and when he 
picked himself up, the only bystander, an utter 








stranger, seeing the frown on his face, and notic- 
ing that he was not hurt, laughed at him, 
whereupon Peter promptly called him a ‘‘ Lunk- 
headed old fool,’”’ and walked off. . 

A few months later, the damage suit of 
said Peter Smith against the elevator company 
was being tried in the Circuit Court, wherein 
said Peter claimed that he was greatly injured 
by the fall aforesaid, was picked up uncon- 
scious, etc. The aforesaid stranger was a 
witness for the defendant and testified that 
plaintiff was not picked up unconscious but 
that he ‘‘picked himself up and walked off.’’ 
When asked how he knew that plaintiff was 
not unconscious, he replied, ‘‘He recognized 
me.’’ He was then asked if plaintiff had ever 
seen him before and replied in the negative, 
whereupon he was asked what plaintiff said 
to him that caused him to think that plain- 
tiff recognized him. His answer quoted plain- 
tiff’s language to him given above, his reply 
being, ‘‘He called me a ‘Lunk-headed old 
fool.’’’ It is needless to say that it took 
some time to restore solemnity in the court- 
room. 


So held in Michigan. — Some years ago a very 
able lawyer, whom, for purposes of designation 
we shall call ‘‘Judge Jones” for the simple 
reason that that was not his real name and 
we do not care to give away his identity, who 
has since become prominent as a law writer, 
and whose books adorn the shelves of most 
up-to-date attorneys, was called, on account of 
his known ability, to the position of law lec- 
turer in a college of law in a western city, 
which shall be nameless. 

Now, the judge, as already stated, though 
an able lawyer and excellent instructor, was 
nervous and somewhat fussy, as well as quick- 
tempered and inclined to scold, and this the 
students soon discovered and often took advan- 
tage of it to annoy him. 

In the course of his law lectures, in speak- 
ing of any mooted law question, he would 
give the holdings of the courts of the different 
states, but most frequently referring to the 
courts of the State of Michigan, as he was 
more conversant with ‘‘holdings” of the 
courts of that State than any other (he had 
practised in that State before accepting the 
position which he then held), and by the 
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frequent use of the expression, ‘“‘so held in 
Michigan” he had so familiarized the class 
with the expression that it had gotten to be 
quite a catch word among the boys. 

One day, during a lecture that he was 
giving to his class, the young men were more 
than usually unattentive and noisy until the 
judge quite lost his temper, and stopping in 
the midst of his lecture he gave them a scorch- 
ing that was so hot that it fairly hissed, and 
finally concluded with the interrogatory, ‘‘Do 
you suppose that I’m a fool to put up with 
such things?” 

Immediately from a rear seat came a squeek- 
ing voice, ‘‘It’s so held in Michigan.” 


Both Expired. — The charge was one of keep- 
ing a dog without a license, and the defend- 
ant evinced a tendency to interrupt the evi- 


dence. He was sternly hushed, but eventually 
his turn came. The clerk of the court turned 
to him: ‘‘Do you wish the court to under- 


stand that you refuse to renew your dog 
license ?”’ 

“Yes, but —-”’ 

‘“‘We want no buts. You must renew the 
license or you will be figed. You know it 
expired on the 1st of Jamuary.” 

“Yes; but so did the dog. Do I have to 
renew him, too?’ — The Tatler. 


From Tennessee. — Legislatures of the differ- 
ent states at times introduce unique and pecu- 
liar bills, but they generally are not passed 
into laws; but the Legislature of Tennessee 
in 1go1, passed a bill incorporating the town 
of Ripley, in Lauderdale County (which is in 
the printed acts, being Chapter 223, page 
461), that is quite a freak. In setting out 
the corporate limits of the town by metes 
and bounds the following appears, to wit: 

‘‘Thence North Eighty five degrees East 
to a black-gum marked witha cross and with 
misseltoe in the top and with blue bird 
sitting on a limb, which tree is a short distance 
East of Ed Johnsons’ horse lot;”’ 

The foregoing is a verbatim copy of the 
printed acts, signed by the speakers of both 
the lower house and senate and the governor. 


a 


Hopeful of His Young Client. — Atty.-Gen. 
Moody relates the following story: Happen- 











ing by the police court in Washington, he 
went in to see the workings of Judge Kim- 
ball’s court. Two colored boys of about ten 
years were being arraigned for having been 
disobedient and wayward. Officers gave testi- 
mony that the boys ran away from home 
and slept in boxes and under doorsteps; and 
one of the boys, Willie Jones, was charged 
with stealing a bicycle belonging to a little 
white boy. 

A colored attorney named Smith arose and 
addressed the court in effect as follows: ‘‘If 
it please Your Honor, I appear for that boy 
there, Willie Jones — step out, Willie Jones. 
Now, he is the son of Mr. Jones, that gentle- 
man there in white overalls. Mr. Jones says 
he thinks this great city is not the right place 
to bring upa boy, and if Your Honor sees fit 
to let Willie off he will send him down to 
Virginia to his old uncle’s farm, where he can 
be looked after (here Mr. Smith was carried 
away with his argument), and where he won’t 
see any bicycles, or tricycles, or automobiles, 
or —”’ 

The judge stopped him here and said: 
“Now, Mr. Smith, you do not think’ Willie 
Jones would steal an automobile, do you?”’ 

Smith was puzzled for a moment, and then 
replied: ‘‘Well, Your Honor, they do claim 
this boy stole a bicycle, and the Lord knows 
Ke is bound to grow.’’ — Boston Herald. 


The Attorney-General of Porto Rico Leads a 
Strenuous Life. — Some‘idea may be had of 
the scope of the duties which the common 
people of Porto Rico think belong to the At- 
torney-General from the fact that Judge Sav- 
age, who is acting in that capacity during the 
absence of Attorney-General Feuille in the 
United States, was awakened from his slum- 
bers at helf past twelve the other night to 
receive the following telegram: 

‘‘Have this day been summoned to appear 
before the Municipal Court to-morrow the 
12th at nine o’clock a.m. Summon served 
by child twelve years old, the Marshal being 
present in the town. I communicate this to 
you, requesting that you advise me if it is 
according to law.”’ 

Being long accustomed to a paternal gov- 
ernment, the average Porto Rican applies to 
the Executive Department on all occasions to 
right his wrongs, real or imaginary. ’ 
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